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In the opinion of appellee, the following questions are 
presented : 

(1) Whether a motion to suppress evidence was erroneously 
denied where: 

(a) one of two affidavits upon which a search warrant, was 
issued set forth facts establishing probable cause but con- 
cluded with the statement that the affiants believed there was 
“not” contraband secreted on the premises to be searched, where 
the testimony established and the trial court found that the 
word “not” was substituted for the word” “now” as a result of a 
typographical error, and where a second affidavit contained no 
such error? 

(b) the affidavit for issuance of the warrant was signed by 
three persons, but specified with complete clarity which items 
of information were known by each of the affiants? 

(c) in executing the warrant, certain property was seized 
which was not described in the warrant and it was contended 
that the unwarranted seizure of some property required sup- 
pression of items lawfully seized? 

(2) Whether the trial court abused its discretion in ordering 
appellant committed to Saint Elizabeths Hospital for a 
mental examination upon the representation of defense counsel 
that appellant was suffering from a mental disease and that a 
psychiatrist would so testify, and whether it was a violation 
of appellant's privilege against self-incrimination to allow the 

who examined him to testify regarding his mental 
condition? 

(3) Whether the trial court abused its discretion by refusing 
to allow defense counsel to cross-examine a psychiatrist regard- 
ing views expressed by a lawyer in an appellate brief where 
the psychiatrist indicated that his opinion was based upon 
personal experience rather than his reading of other authorities, 
and where cross-examination from reputable works in the: field 
of psychiatry was allowed? 
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(4) Whether the trial committed an abuse of discretion by 
denying s motion for issuance of subpoenas to certain psy- 
chistrists whose names appeared on a brief filed in this Court, 
where the request was made on the third day of trial, the 
testimony expected from the psychiatrists was merely cumula- 
tive, and other expert witnesses were available if the defense 
had chosen to call them? 

(5) Whether the trial court erred in denying a motion for 
judgment of acquittal by reason of instanity where s psychia- 
trist testified that appellant was a schizoid personality, a psy- 
chologist stated that he was “extremely immature,” and two 
psychiatrists found him to be without mental disorder, and 
where there was substantial disagreement among the experts 
regarding whether or not drug addiction was a mental disorder? 

(6) Whether it was error (a) to deny a “missing-witness” 
instruction upon the basis of the absence of witnesses whose 
testimony would have been cumulative and who were not par- 
ticularly available to either party; (b) to refuse to instruct 
that the irresistible-impulse test is the controlling factor in 
determining mental responsibility; (c) to charge that proof of 
possession of narcotics is sufficient to sustain conviction of a 
violation of 21 U.S.C. § 174? 

(7) Whether imposition of a five-year sentence for offenses 
carrying a maximum 60 year penalty constitutes cruel and 
unusual punishment? 


L trial court properly denied appellant’s motion to sup- 
press evidence seized pursuant to the execution of a valid 


A. The presence of a typographical error in an affidavit in 
support of the issuance of the warrant does not render 


B. Requiring appellant to submit to a mental examination 
and allowing the doctors who examined him to testify 
did not constitute a violation of his privilege against 

self-incrimination- 
III. The trial court imposed no improper restrictions upon appel- 
lant’s right to cross-examine an expert witness_..-.----- 
IV. The trial court did not commit an abuse of discretion by 
denying the issuance of subpoenas requested on the third 

day of trial. 

V. In view of the substantial evidence presented from which 
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Argument—Continued 
VI. The court’s charge accurately stated the law applicable to 


A. The significance of possession of narcotics as proof of 
the offenses charged was adequately explained___ 

B. Refusal to instruct that adverse inferences might be 
drawn from the absence of certain witnesses was 


appropriate. 
C. The court accurately and completely stated the 
factors to be considered and the test to be applied 
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COUNTERSTATEMENT OF THE CASE 


In a two count indictment filed on July 30, 1692, appellant 
was charged with narcotic violations. 26 U.S.C. § 4704(a); 
21 U.S.C. $174. Jury trial commenced on March 25, 1963 and 
terminated three days later with a verdict of guilty as charged. 
On May 17, 1963, appellant was sentenced to serve five years 
on Count 2 (21 U.S.C. § 174) and eight to twenty-four months 
on Count 1 (26 U.S.C. § 4704(a), the sentences to run concur- 
rently and to commence at the expiration of the sentence im- 
posed in Criminal Case Number 311-62. 


Pre-trial proceedings 
A. Motion to suppress 
On August 29, 1962, appellant filed a motion to suppress all 


property seized from his home on May 16, 1962. A hearing on 
that motion was held on November 19, 1962.' Detective David 
‘The transcript of that bearing will be referred to herein as (Tr. 


11/19: —). 
qa) 
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Paul of the Metropolitan Police Department testified that he 
and another officer applied for a search warrant for the prem- 
ises at 1219 Sth Street, Northwest, on May 16, 1962. An 
affidavit setting forth the basis for the application was sworn 
to by Detectives Paul and Didone, and by Matron Mary C. 
Graves of the Women’s Bureau. The affidavit stated that 
Paul and Didone had jointly received information from three 
reliable sources that appellant and Andrew Hawkins were sell- 
ing heroin at 1219 Sth Street, Northwest, and that Paul had 
received similar information from a fourth reliable source. All 
of this information, it was averred, was received on May 15, 
1962 and May 16, 1962. The affidavit stated further that 
Matron Graves searched one of the informants on May 16, 
1962, that the informant was found to possess no narcotics or 
money, and that the informant was then given a sum of police 
department funds and driven to the vicinity of appellant’s 
residence in the company of Paul, Didone and Graves. Under 
observation of Matron Graves, the informant went to 1219 Sth 
Street and purchased capsules of heroin. The affidavit also 
indicated that Paul and Didone had personal knowledge that 
appellant had carried heroin in the past and that he was a 
convicted narcotic violator. The final paragraph of the affi- 
davit stated: 

Because the sources of information have given De- 
tectives Paul and Didone reliable information in the 
past and because of the events of May 16, 1962 along 
with the officers personal knowledge of James Castle 
and Andrew C. Hawkins, the undersigned do believe 
that there is not illicit narcotic drugs being secreted in- 
side of 1219 8th Street, Northwest by James Castle and 
Andrew C. Hawkins. 


Detective Paul testified that he typed the affidavit and that 
the word “not” in the above paragraph was due to a typo- 
graphical error whereby he substituted a “t” for a “w’—the 
word should have been “now.” (Tr. 11/19: 6-9). 

The United States Commissioner who issued a warrant on 
the basis of the affidavit also testified at the hearing. He stated 
that in issuing the warrant he “took into consideration the 
facts set forth as recited in this affidavit relative to whether 
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or not they constituted probable cause to believe that there 
was presently secreted in the premises contraband,” (Tr. 11/19: 
12), that he considered the final paragraph as a “form sum- 
mary ,” and that he had read the word “not” as 
“now.” (Tr. 11/19: 13). 

The court denied appellant’s motion to suppress.’ It found 
that “the affidavit specifies with complete clarity which items 
of information were known by each of the affiants,” and re- 
jected the contention that the warrant was invalid merely be- 
cause it was issued on the basis of 2 joint affidavit.> The court 
also rejected the contention that the word “not” in the affi- 
davit invalidated the warrant: 

This affidavit was made a part of and attached to 
the standard form for an affidavit, which was also filled 
in, signed, and sworn to by the two detectives and 
Matron Graves. This standard affidavit used the word 
“now” in its printed portion (“* * ° there is now being 
concealed certain property, namely * * °*”). Thus the 
word “not” on the typed affidavit was a purely mechan- 
ical mistake in a pro forma, conclusory statement, and 
such mistake did not vitiate the substance of the 
affidavit.‘ 

Appellant also contended that the seizure of cash and miscel- 
laneous papers, nat described in the warrant, required the 
suppression of all items seized. His contention was rejected 
as inconsistent with the plain language of Rule 41(e).’ 


B. Commitment for mental examination 


Appellant’s case was set for trial on January 8, 1963. When 
the case was called, the court was informed that appellant in- 
tended to assert the defense of insanity, that s psychiatrist 
was available to testify in his behalf, that counsel had reason- 


® Memorandum, Criminal No. 651-62, filed December 20, 1962. The opin- 
fon is now published in 213 F. Supp. 56 (D.C.D.C. 1963). 

*213 F. Supp. at‘57. 

*213-F. Supp. at 59. 

*213 F. Supp. at 60-61. 

“The transcript of the proceedings on January 8, *963 will be cited 
bere as (Tr. 1/8: ——). 
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able grounds to believe that appellant was suffering from a 
mental disease, and that appellant had never undergone an 
examination to determine his competency to stand trial. (Tr. 
1/8: 2-4). The court stated: “I am certainly not going to try 
aman who may not be competent to stand trial.” (Tr. 1/8: 3). 
Appellant was then committed to Saint Elizabeths Hospital 
for thirty days to be examined with regard to his competency 
to stand trial ard his mental condition at the time of the 
alleged criminal offense.” The commitment was extended for 
another thirty days at the request of the Superintendent of the 
Hospital.* Appellant objected to thecommitment. (Tr. 1/8: 
5). On February 20, 1963, the Hospital reported the results 
of its examination to the court. 
The Trial 
A. Evidence relevant to the offenses charged 
On May 18, 1962, at approximately 3:00 p.m., Detective 
David Paul and four other members of the Narcotics Squad 
went to 1219 Sth Street, Northwest, to execute a search warrant 
for the premises. (Tr. 2-3). When the officers entered the 
ises, appellant was present. (Tr. 4). While searching 8 


premuses. 

dressing table drawer in appellant’s bedroom, Detective Paul 
found eleven capsules of heroin. Appellant stated that the 
capsules contained heroin and that they belonged tohim. (Tr. 
6). Appellant was arrested. (Tr. 10). The capsules seized 
were analyzed and found to contain heroin hydrochloride. (Tr. 
19). 


B. Testimony regarding sppeliant’s mental condition 


Dr. John Porter Fort, a psychiatrist, testified for the defense. 
He had examined appellant for approximately three hours. 
(Tr. 36). He concluded that “the defendant is suffering from a 

disorder which we refer to as schizoid personality, 
in addition to which he shows depressive features.” (Tr. 46). 
The witness believed that. appellant used narcotics “as some- 
thing which made him feel okay and without which he feels 
extraordinarily miserable.” (Tr. 47). He found “a distinct 


* Order, VOrder, Criminal No. 651-€2, filed January 8, 1963. 
* Order, fled February 6, 1963. 


5 


causal relationship both between his initial mental disorder, 
his development of addiction, and his consequent obtaining of 
narcotic drugs. (Tr. 48). 

Dr. Alexander Van West, a psychologist, also examined ap- 
pellant. He found that appellant “was of dull normal or bor- 
derline intelligence,” that he showed no signs of “overt psy- 
chosis,” that he was “more or less inadequate in terms of his 
ability to tolerate frustration,” and that he was “extremely 
immature.” (Tr. 98-94). 

Dr. Mauris M. Platkin, a staff phychiatrist at Saint Eliza- 
beths Hospital, was called as a witness by the Government. 
Settee eg oat Gel ces a 

mation available to him, he concluded that appellant showed 
no indication of any mental illness or defect. (Tr. 102-05). 
Appellant did not demonstrate the symptoms of one suffering 
from a schizoid personality. (Tr. 107). The witness stated 
that drug addiction is not always symptomatic of mental dis- 
order and he explained the basis for that opinion. (Tr. 109-11, 
119).° 

Dr. David J. Owens, Clinical Director of the Maximum 
Security Ward, was also called asa Government witness. Asked 
he stated that addiction “may be a symptom of a mental dis- 
order, but just because an individual is on narcotics, does not 
necessarily mean that he is suffering from a mental illness in my 
opinion.” (Tr. 171). Dr. Owens stated that he had seen 
many addicts in eight years at Saint Elisabeths Hospital who 
were not mentally ill. (Tr.172). Although Dr. Owens did not 


upon 
of opinions expressed in such works. (Tr. 175-180, 188-89). 
The court, however, would not allow the witness to be examined 
regarding his opinion of views expressed in an appellate brief 
filed in thisCourt. (Tr.182). Nor would the trial court allow 
the witness to state whether an addict who takes narcotics “can 
be regarded as responsible for his conduct.” (Tr. 185). 


*The witness was cross-examined on the basis of views expressed in an 
authoritative scientific work. (Tr. 130). He disagreed with the view ex- 


Dr. Dorothy S. Dobbs, a staff psychiatrist at Saint Elizabeths 
Hospital, examined appellant and found him to be “without 
mental disorder.” (Tr. 193). She also expressed the opinion 
that narcoties addiction is nota mental illness. (Tr. 194, 199). 
Her opinion was based upon personal experience with addicts. 
(Tr. 195-96). 

At the conclusion of the Government’s rebuttal, defense 
counsel requested the court to subpoena those men who had 
signed, as amici curiae, a brief filed in this Court. (Tr. 209). 
The request was denied. (Tr. 213). 

C. Instructions 


The court instructed the jury on the crimes for which appel- 
lant was indicted, their elements, and the significance of posses- 
sion of narcotics as proof of the crimes charged. (Tr. 284-88). 
The jury was told that proof of possession of the heroin was 
sufficient to authorize conviction under Count 2 of the indict- 
ment. (Tr. 288). In charging on the defense of insanity, the 
court advised that a mental disease or defect “includes any 
abnormal condition of the mind which substantially affects 
mental or emotional processes and substantially impairs be- 
havior controls.” (Tr. 291). The jury was instructed that it 
might consider the defendant’s capacity to control his conduct, 
whether he was a free agent who could choose between right 
abled him “from being able to contro] his conduct so as to re- 
frain from doing” the act charged. (Tr. 293-94). The court 
further charged that none of these considerations was con- 
trolling, but that they were merely guides to determine 
whether “the act was a product of a mental disease or defect.” 
(Tr. 294). At the conclusion of the court’s charge, defense 
counsel asked for a “missing-witness” instruction. His request 
was denied. (Tr. 296-97). 


STATUTE AND RULE INVOLVED 


Title 21 US.C., Section 174 provides as follows: 
Whoever fraudulently or knowingly imports or brings 
any narcotic drug into the United States or any territory 
under its control or jurisdiction, contrary to law, or 
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receives, conceals, buys, sells, or in any manner facili- 
tates the transportation, concealment, or sale of any 
such narcotic drug after being imported or brought in, 
knowing the same to have been imported or brought into 
the United States contrary to law, or conspires to com- 
mit any of such acts in violation of the laws of the 
United States, shall be imprisoned not less than five or 
more than twenty years and, in addition, may be fined 
not more than $20,000. For a second or subsequent of- 
fense (as determined under section 7237(c) of the In- 
ternal Revenue Code of 1954), the offender shall be 
imprisoned not less than ten or more than forty years 
and, in addition, may be fined not more than $20,000. 
Whenever on trial for a violation of this section the 
defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction of 
the jury. 
Title 26 U.S.C., Section 4704(a) provides as follows: 
General requirement. It shall be unlawful for any 
person to purchase, sell, dispense, or distribute narcotic 
drugs except in the original stamped package; and the 
absence of appropriate taxpaid stamps from narcotic 
drugs shall be prima facie evidence of a violation of this 
subsection by the person in whose possession the same 
may be found. 
Title 26 U.S.C., Section 7237(a) provides as follows: 
(a) Where no specific penalty is otherwise provided: 
commits an offense, or conspires to commit an 
offense, described in part I or part II of subchapter A of 
chapter 39 for which no specific penalty is otherwise 
provided, shall be imprisoned not less than 2 or more 
than 10 years and, in addition, may be fined not more 
than $20,000. For a second offense, the offender shall 
be imprisoned not less than 5 or more than 20 years and, 
in addition, may be fined not more than $20,000. For 
& third or subsequent offense, the offender shall be im- 
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Prisoned not less than 10 or more than 40 years and, in 
addition, may be fined not more than $20,000. 
Title 24, District of Columbia Code, Section 301(a) provides 
in pertinent part: 

(a) Whenever a person is arrested, indicted, charged 
by information, or is charged in the juvenile court of 
the District of Columbia, for or with an offense and, 
Prior to the imposition of sentence or prior to the ex- 
Piration of any period of probation, it shall appear to the 
court from the court’s own observations, or from prima 
facie evidence submitted to the court, that the accused 
is of unsound mind or is mentally incompetent so as to 
be unable to understand the proceedings against him or 
Properly to assist in his own defense, the court may order 
the accused committed to the District of Columbia Gen- 
eral Hospital or other mental h 
court, for such i 


Rule 17(b) of the Federal Rules of Criminal Procedure pro- 
vides as follows: 

(b) Indigent Defendants. The court or a judge there- 
of may order at any time that a subpoena be issued upon 
motion or request of an indigent defendant. The mo- 
tion or request shall be supported by affidavit in which 
the defendant shall state the name and address of each 
witness and the testimony which he is expected by the 
defendant to give if subpoensed, and shall show that the 

i of the witness is material 
the defendan: 


ner in which similar costs and fees are paid in case of a 
witness subpoenaed in behalf of the government. 
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SUMMARY OF ARGUMENT 
I 


A warrant authorizing a search of appellant’s residence was 
issued upon the basis of an affidavit which set forth facts more 
than adequate to establish probable cause. A typographical 
error appeared in the conclusion of the affidavit which was 
patently inconsistent with the facts set forth. In a second 
affidavit, the error was absent. In these circumstances, the 
trial court properly found that the typographical error in the 
first affidavit did not invalidate the warrant. 

The affidavit was signed by three persons. It specified with 
complete clarity the items of information which were known 
by each affiant. There is no defect in a warrant issued upon the 
basis of such an affidavit. 

The fact that certain items were seized which were not 
described in the warrant does not require exclusion of property 
which was described. Only the property described in the war- 
rant was introduced into evidence. Appellant was not preju- 
diced by the seizure of other property. 


0 


Upon a representation by defense counsel that there was - 
reason to believe that appellant was suffering from a mental 
disease, the trial court ordered appellant committed to Saint 
Elizabeths Hospital to undergo a mental examination. In 
taking this action, the trial court properly exercised its stat- 
utory authority. Allowing the psychiatrists who examined 
appellant to testify regarding his mental condition did not 
constitute an invasion of appellant’s privilege against self- 
incrimination. That privilege protects only against testi- 
monial disclosures. No such disclosures were compelled. 

mm 


The trial court did not err in refusing to allow cross-exami- 
nation of a psychiatrist based upon an appellate brief written 
by a lawyer. The brief did not purport to be a reputable word 
in the field of psychiatry. It provided no basis for challenging 
or testing the validity of the opinions expressed by the 

hiatri 
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IV 
The trial court did not commit an abuse of discretion by 
refusing a request for issuance of subpoenas to certain psychi- 
atrists whose names appeared on a brief filed in this Court. 
The request was not made until the third day of trial. The 
testimony to be given by the psychiatrists was merely cumu- 
lative. Other witnesses were availabie to testify in the appel- 
lant’s behalf. In these circumstances, the court properly 
exercised its discretion in denying the defense request. 
Vv 
Conflicting evidence was presented regarding appellant’s 
mental condition and the connection between that condition 
and the offenses charged. Two psychiatrists found appellant 
to be without mental disorder. Upon this evidence, the issue 
of mental responsibility was properly submitted to the jury. 


VI 


The court’s charge to the jury was correct in all respects. 
It accurately informed the jury that proof of possession of 
narcotics was sufficient to sustain a conviction for violation 
of 21 US.C. § 174 ,and that no single factor was controlling in 
determining the issue of mental responsibility. The court’s 
refusal to grant a “missing-witness” instruction was fully jus- 
tified where the absent witnesses were equally available to 
both parties and where their testimony would have been 
merely cumulative. 

vit 

The imposition of a five-year sentence, one-twelfth of the 

maximum allowed by law, does not constitute cruel and unu- 


sual punishment. 
ARGUMENT 
L The trial court properly denied appellant’s motion to sup- 
press evidence seized pursuant to the execution of a valid 
search warrant. (See Tr. 11/9: 6-9) 


A. The presence of 2 typographical error in an affidavit in support of the 
issuance of the warrant does not render the warrant invalid. 


Application for the issuance of a search warrant in the in- 
stant case was supported by two affidavits. In a typed affi- 
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davit, which set forth facts which admittedly established 
probable cause, the final paragraph stated that “the under- 
signed do believe that there is not (sic) illicit narcotic drugs 
being secreted” inside the premises to be searched. A printed 
affidavit, sworn to by the same affiants whose names appeared 
on the typed form, stated that “there is now being concealed 
certain property” inside the same premises. Undisputed tes- 
timony established that the word “not” was substituted for 
the word ‘‘now” in the first affidavit as a result of a typograph- 
ical error committed by an inexperienced typist. (Tr. 11/9: 
6-9). Based upon this testimony and upon the fact that the 
entire import of the first affidavit demonstrated probable 
cause to believe that contraband was being secreted within 
the premises to be searched, the court concluded that “the 
word ‘not’ on the typed affidavit was a purely mechanical mis- 
take in a pro forma, conclusory statement, and such mistake 
did not vitiate the substance of the affidavit.” United States 
v. Castle, 213 F. Supp. 56, 59 (D.C_D.C. 1963). Appellant's 
attack upon that conclusion is without foundation in law of 
logic. See Gregory v. United States, 237 F. 2d 727 (5th Cir. 
1956) (warrant for search of person held to authorize search 


of premises where import of entire affidavit indicated that its 
purpose was to obtain a warrant for a search of the premises). 


B. The warrant was not rendered invalid by virtue of the fact that it was 
based upon a joint affidavit. 

Relying upon Masiello v. United States, 113 U.S. App. D.C. 
$2, 304 F. 2d 399 (1962), appellant contends that the warrant 
authorizing a search of his residence was invalid because based 
upon a joint affidavit. The authority cited provides adequate 
basis for rejection of this contention. The affidavit in the 
instant case plainly demonstrates the information attributable 
to each affiant. 213 F. Supp. at 58-59 (entire affidavit 
printed). It avers that Detective Paul personally received in- 
formation from four reliable sources that appellant was selling 
heroin from his home, that such a sale was made on the date 
the affidavit was prepared, and that Paul knew appellant had 
carried heroin in the past. Thus, the affidavit of Paul alone 
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would have been sufficient to establish probable cause, and it 
is possible to identify the information to which he swore. The 
complete clarity which items of information were known by 
each of the affiants.” 213 F. Supp. at 57. In such cireum- 
stances, “the defect in the affidavit [if any] does not warrant 
reversal” Masiello v. United States, supra, 113 US. App. DC. 
at 3%. 


€. Seigure of items not described in the warrant does not require suppres- 
sion of items 


In addition to seizing narcoties and nareotie paraphernalia, 
warrant took $157.00 in cash 


(Br. 46-47). The contention is not supported by any relevant 
authority. While the argument has never been specifically 
rejected, those cases which have dealt with seizure of property 
not deseribed in a warrant have considered only the admissi- 
bility of the undeseribed property ; it has never been suggested 
that unwarranted seizure of some items would require the ex- 
clusion of property lawfully seized. See e.g., Marron v. United 
States, 275 US. 192 (1927); Palmer v. United States, 92 US. 
App. D.C. 103, 203 F. 2d 66 (1953). Furthermore, the plain 
language of Rule 41(e), Fed. R. Crim. P., indicates that an il- 
legal seizure of one item does not contaminate the legal seizure 
of others. The Rule provides that if “the property seized is not 
that described in the warrant,” then “the property shall be 
restored unless otherwise subject to lawful detention and it 
shall not be admissible in evidence at any hearing or trial.” 
Rule 41(e), Fed. R. Crim. P. (Emphasis added). Such lan- 
guage requires exclusion only of those items not described in 
the warrant. Since those items were not introduced, appellant 
has no basis for complaint. 
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IL. The trial court properly ordered appellant committed to 
Saint Elizabeths Hospital for a pretrial mental examina- 
tion. (See Tr. 1/8: 2-4) 


A. In ordering the examination, the court properly exercised its statutory 
discretion. 


(Tr. 1/8: 2-4). 
The court's authority to order such an examination upon 
“prima facie evidence * * * that the accused is of unsound 
mind” is specifically conferred by statute. 24 D.C. Code §301 
(a) (1961). Exercise of that discretion is entrusted to the 
sound discretion of the trial court. Wheeler v. United States, 
82 US. App. D.C. 363, 165 F. 2d 225, cert. denied, 333 U.S. 829 
(1947). Appellant can hardly contend that the trial court 
abused its discretion in ordering an examination upon evidence 
which he asserts is so overwhelming that it required judgment 
of acquittal by reason of insanity. Nor does he have any rea- 
son to complain of the fact that the Government requested that 
he be examined. In making this request, the Government was 
doing nothing more than following the specific mandate of this 
Court. See Winn v. United States, 106 US. App. D.C. 133, 
270 F. 2d 326 (1959). 


B. Requiring appellant to submit to 2 mental examination and allowing 
the doctors who examined him to testify did not constitute a violation 
of his privilege against self-incrimination. 


Appellant's assertion that he was compelled to give evidence 
against himself by being committed for a mental examination 
has been rejected by every court in the United States which 
has had occasion to consider the question.” Tt is predicated 

“Eg. Hughes v. United States, 13 U.S. App. D.C. 127, 308 F. 28 287 
(1962) ; Fouquette v. Bernard, 198 F. 2d 860 (9th Cir. 1952), cert. denied. 
345 U.S. 912 (1958) : Ingles v. People, $2 Coto. 518, 22 P. 24 1100 (1983) ; 
Noelke v. State, 214 Ind. 427, 15 N.B. 24 950 (1888); People v. Turlong. 
187 N.Y. 198, 79 N.E. 978 (1907): Commonwealth v. Stetti, 268 Pa. Super. 
SFT, 73 A. 20 O88 (1960) ; State v. Myers, 220 S.C. 300, 6T S.E. 2d 506 (1951) ; 
State v. Riggle, 76 Wyo. 1, 208 P. 24 349 (1958). 


4 
upon 8 misconception regarding the nature and purpose of the 


vil = ob caith Gaon tasiakatin 
The history of the privilege—especially the spirit of 
the struggle by which its establishment came about— 
suggests that the privilege is limited to testimonial dis- 
closures. It was directed at the employment of legal 
process to extract from the person's own lips an admis- 
“ of guilt, which would thus take the place of other 
evidence.* 


HL The trial court imposed no improper restrictions upon 
right to cross-examine an expert witness. (See 
Tr. 172, 175-80, 1882, 185, 186, 188-89) 


Appellant complains because he was not allowed to cross- 
examine s psychiatrist regarding the views set forth in a brief 
filed in this Court in the ease of Horton v. United States, —— 
US. App. D.C. —, 317 F. 2d 595 (1963). (Br. 182). The 
trial court’s ruling on this question was entirely proper. An 
expert witness who bases his opinion to a significant degree 
upon his reading of authoritative works may be cross-examined 


— 

= Wacmoar, Evinexct § 2203 (McNaughton Eé. 1961) ; see also McFarland 
¥. United States, 80 US. App: D.C. 196, 150 F. 26 588, cert. denied, 326 U.8. 
788 (1945). 
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regarding his opimion by reference to other “reputable works in 
his field.” Dolcin Corp. v. F.T.C., 94 US. App. D.C. 247, 252, 
219 F. 2d 742 (1954), cert. denied, 348 U.S. 981 (1955). Despite 
the fact that the psychiatrist in question indicated that his 
opinion was based upon his own professional experience (Tr. 
172) and that he gave no indication that he was relying upon 
other authorities, the trial court allowed cross-examination with 
reference to reputable works in the field of psychiatry. (Tr. 
175-80, 188-89). The court refused, however, to allow cross- 
examination based upon an appellate brief written by a lawyer 
and signed by certain psychiatrists. (Tr. 182). 

That the trial court has discretion to determine what con- 
stitutes a reputable work has been recognized. Dolcin Corp. v. 
F.T.C., supra; Reilly v. Pinkus, 338 US. 269, 275 (1949); 
Davis v. United States, 165 U.S. 373, 377 (1897). Thecourtin 
the instant case did not abuse that discretion by refusing to per- 
mit cross-examination based upon an adversary brief written 
by a lawyer and submitted in a case then pending before this 
Court—a brief which did not purport to be an authoritative 
work in the field of psychiatry. 

Nor did the court abuse its discretionary authority to limit 
the scope of cross-examination by refusing to allow the follow- 
ing question to be answered by a psychiatrist: “Do you believe 
that an addict possessing drugs to satisfy an irresistable psychic 
impulse, take narcotics, can be regarded as responsible for his 
conduct?” (Tr. 185). The court suggested that the question 
be rephrased since the question of “responsibility” was the 
ultimate question to be answered by the jury (Tr. 186). 
Having failed to follow the court’s proper advice, appellant 
cannot be heard to complain. 


IV. The trial court did not commit an abuse of discretion by 
denying the issuance of subpoenas requested on the third 
day of trial. (See Tr. 104, 122-30; 168-69; 209, 213) 

A motion for the issuance of subpoenas under Rule 17(b), 
Fed. R. Crim. P., is addressed to the sound discretion of the 
trial court. E.g., United States v. Zuideveld, 316 F. 2d 873 
(7th Cir. 1963). In the instant case, the court was asked to 

exercise its discretion by subpoenaing certain psychiatrists 
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whose names appeared as amici curiae on a brief filed in this 
Court. (Tr. 209). The request was denied. (Tr. 213). 
That the denial does not constitute an abuse of discretion is 
demonstrated by consideration of all factors relevant to the is- 
sue. (1) The request was untimely—a factor which must be 
considered in evaluating the propriety of the court’s ruling. 
See United States v. Paccione, 224 F. 2d 801 (2d Cir.), cert. de- 
nied, 350 US. 896 (1955) (denial of motion for subpoenas on 
morning of trial upheld). (2) The witnesses whose presence 
was requested reportedly would have given testimony cumula- 
tive to that already given by one psychiatrist. See Flanagan 
v. United States, 308 F. 2d $41 (Sth Cir. 1962), cert. denied, 
374 US. 838 (1963) (no abuse of discretion to refuse to sub- 
poena witnesses whose testimony would be merely cumulative) ; 
see also Feguer v. United States, 302 F. 2d 214 (8th Cir. 1962) 
(failure to call additional psychiatrists at request of accused 
not error where their testimony would be cumulative). 
(3) Other expert witnesses were available to appellant if he 
had chosen to call them. (Tr. 168-69). He chose not to call 
members of the staff at Saint Elizabeths Hospital, without 
regard to whether their testimony would be favorable.” 
(4) None of the persons whose presenee was requested had 
ever examined appellant. Their testimony would have been 
of minimal probative value. 

The trial court must be entrusted with discretion to prevent 
abuses of its subpoena power. To allow that power to hang 
as a threat over every expert who chooses to publish his views 
in @ written document would seriously jeopardize the security 
of the professional community. If the court must allow appel- 
lant to bring experts into court to express general views favor- 
able to his defense, every other addicted defendant would be 
entitled to the same privilege. The results would be intoler- 
able. The wealthy defendant eannot subpoena at will, with- 
out notice, and without consideration to the burden his action 
might impose. There is no need to confer such authority upou 
an indigent defendant. 


————— 

One of the psychiatrists present at the staff conference when appellant 
was examined was Dr. Glen Legier (Tr. 104). Dr. Legler has previously 
expressed views very favorable to appellant's defense at trial. See Jeckson 
v. United States, D.C. Cir. No. 18,144 (Tr. 122-30). 
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V. In view of the substantial evidence presented from which 
reasonable might conclude that appellant was men- 
tally responsible for the crimes he committed, the trial court 
properly submitted the issue of responsibility to the jury. 
(See Tr. 46, 54-55; 93-94; 102-05; 119, 171, 193, 194, 199) 


Five expert witnesses testified in the instant case. One ex- 
pressed the opinion that appellant had a “schizoid personality” 
with “depressive features.” (Tr.46). Another suggested that 
he was “extremely immature,” and that he was “more or less 
inadequate in terms of his ability to tolerate frustration.” (Tr. 
93-94). Two psychiatrists found that he manifested no symp- 
toms of any mental disorder. (Tr. 102-05, 193). The fifth 
expert had not personally examined appellant. One expert 
expressed the view that narcotic addiction is a mental disease 
(Tr. 54-55) ; three expressed the view that it wasn’t (Tr. 119, 
171, 194, 199) ; another expressed no view on the subject. Thus, 
8 jury issue was presented on the issue of mental responsibility. 
McDonald v. United States, 114 US. App. D.C. 120, 312 F. 
2d 847 (1962) ; Barkley v. United States, D.C. Cir. No. 17,206, 
decided June 18, 1963. As in Horton v. United States, supra: 
“The claim of narcotics addiction as a mental illness was ap- 
pellant’s defense. On this issue the testimony was in conflict 
and was, therefore, properly submitted to the jury.” 317 F. 2d 
at 596. 


VI. The court’s charge accurately stated the law applicable 
to the issues involved. (See Tr. 2-10; 284-88; 293-94) 
A. The significance of possession of narcotics as proof of the offenses 
charged was adequately explained. 

The jury was instructed that proof of possession of narcot- 
ics was sufficient to sustain conviction under Count 2 of the 
indictment and that possession and the absence of stamps 
might establish guilt of the charge in Count 1. (Tr. 284-88). 
Such an instruction is specifically authorized by the plain lan- 
guage of the statutes defining the offenses charged. 21 US.C. 
$174; 26 U.S.C. 4704(a). The propriety of instructions 
phrased in such language has been consistently recognized by 
the Supreme Court and by this Court. E.g., Harris v. United 
States, 359 U.S. 19 (1959); Woolridge v. United States, 97 
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US. App. D.C. 67, 228 F. 2d 38 (1955), cert. denied, 351 US. 
989 (1956). The Supreme Court has explicitly held that 21 
USC. § 174 “authorizes a conviction when the Government 
has proved that the accused possessed narcotics, unless the 
aceused explains or justifies such possession.” Roviaro v. 
United States, 353 U.S. 53, 63 (1957). The contention that 
the presumptions created by the statutes here involved are un- 
constitutional has been rejected by this Court as frivolous, 
Vick v. United States, 113 US. App. D.C. 12, 304 F. 2d 379 
(1962), and has been consistently rejected by the Supreme 
Court. E.g., Casey v. United States, 276 US. 413, 418 (1928) ; 
Yee Hem v. United States, 268 US. 178, 185 (1925).** 


B Refusal to instruct that adverse inferences might be drawn from the 
absence of certain witnesses was 

Appellant contends that the jury should have been informed 
that the Government’s failure to call Detective Didone gives 
rise to an inference that Didone’s testimony would have been 
unfavorable to the Government. No such instruction was re- 
quired. Didone’s testimony would merely have been cumu- 
lative to that offered by Detective Paul. (Tr. 2-10). That 
“selectivity may be used to avoid offering evidence which 
would be cumulative” has been recognized by this Court. 
Richards v. United States, 107 U.S. App. D.C. 197, 200, 275 
F. 2d 655, 658, cert. denied, 363 U.S. 815 (1960). Exercise of 
the right of selection does not give rise to an inference un- 
favorable to the party exercising that right. 

* Appellant contends that his addiction must be deemed an adequate 
explanation of his possession of narcotics. Otherwise, he contends, the 
statutes “would be unconstitutional under the doctrine of Robinson v. Cal- 
fornia, 370 U.S. 660 (1962).” There are two substantial defects in this 
argument. (1) There is no evidence, from appellant or anyone else, that 
the narcotics found in his possession were intended for his personal use; 
that fact was merely axsumed throuchout the trial. The facts set forth 


im the afidavit for a search warraut would indicate that appellant pos- 
sessed narcotics for the purpose of sale. (2) The “doctrine” which appel- 
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Appellant also asserts that the Government should have been 
penalized for its failure to call more than three members of 
the staff at Saint Elizabeths Hospital. (Br. 52). This asser- 
tion is patently frivolous. Apart from the fact that testimony 
of additional psychiatrists would have been cumulative, the 
staff psychiatrists were equally available to the appellant. No 
adverse inferences should be drawn against the Government in 
such circumstances. See Richards v. United States, supra; 
Trent v. United States, 109 U.S. App. D.C. 152, 284 F. 2d 286 
(1960), cert. denied, 365 U.S. 889 (1961). 


C. The court accurately and completely stated the factors to be considered 
and the test to be applied in determining mental responsibility. 

The jury was instructed that a mental disease or defect 
“includes any abnormal condition of the mind which substan- 
tially affects mental or emotional processes and substantially 
impairs behavior controls.” This statement of the test for 
mental responsibility was entirely accurate. McDonald v. 
United States, 114 U.S. App. D.C. 120, 312 F. 2d 847 (1962). 
The court informed the jury that, in applying this test, it 
might consider the defendant’s capacity to control his conduct, 
whether he was a free agent who could choose between right 
and wrong, and whether his mental condition substantially 
disabled him “from being able to control his conduct so as to 
refrain from doing the act charged.” (Tr. 293-94). The court 
further charged that none of these factors was controlling, but 
that they were merely guides to enable the jury to determine 
whether “the act was a product of mental disease or defect.” 
(Tr. 294). A more accurate statement of the test for responsi- 
bility established by this Court could hardly be devised. See 
Hawkins v. United States, 114 U.S. App. D.C. 44, 310 F. 2d 
849 (1962); Campbell v. United States, 118 U.S. App. D.C. 
260, 307 F. 2d 597 (1962). 

Appellant complains because the jury was not informed that 
the irresistible-impulse test was controlling. (Br. 37). To 
have so informed the jury would have been a plain violation of 
this Court’s decision in Misenheimer v. United States, 106 U.S. 
App. D.C. 220, 271 F. 2d 486 (1959), cert. denied, 361 U.S. 971 
(1960), holding that whether the act was committed by reason 
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of irresistible impulse was only one factor to consider in deter- 
mining the ultimate issue of whether the act was a product 
of mental disease or defect. See also McDonald v. United 
States, supra. Appellant’s instruction on “pharmacological 
duress” was properly denied. The concept of “pharmacologi- 
cal duress” as a basis for relief from criminal responsibility is 
unknown to the law. In essence, the concept is predicated on 
the assumption that narcotic addiction is a mental disease as 
& matter of law. This Court has rejected that assumption. 
Horton v. United States, supra. The trial court did not err in 
following such persuasive precedent. 


VIL. The 5-year sentence imposed upon appellant does not 
constitute cruel and unusual punishment. 


As a second offender, appellant was subject to imprisonment 
for a maximum period of sixty years for the offenses he com- 
mitted. 21 US.C. § 174; 26 US.C. § 7237. He was sentenced 
to serve only five years. His contention that this constitutes 
eruel and unusual punishment for violation of the narcotic stat- 
utes has been universally rejected. See, e.g., Gore v. United 
States, 100 U.S. App. D.C. 315, 244 F. 2d 763, affirmed, 357 US. 


386 (1958); McMurray v. United States, 298 F. 2d 619 (10th 
Cir. 1961), cert. denied, 369 U.S. 860 (1962) (40 year sentence 
upheld); Halprin v. United States, 295 F. 2d 458 (9th Cir. 
1961) (10 year sentence) ; Smith v. United States, 273 F. 2d 462 
(10th Cir. 1959), cert. denied, 363 U.S. 846 (1960) (consecutive 
sentences totalling 52 years upheld) ; Oliver v. United States, 
290 F. 2d 255 (8th Cir. 1961), cert. denied, 368 U.S. 850 (1962) ; 
United States v. Buia, 236 F. 2d 548 (2d Cir. 1956). If the 
prescribed penalty appears too harsh, “the remedy must be by 
act of Congress, not by judicial legislation under the guise of 
construction.” Blockburger v. United States, 284 US. 299, 305 
(1932). 

The case of Robinson v. California, supra, relied upon by 
appellant as authority for the proposition that his punishment 
constitutes cruel and unusual punishment, effectively refutes 
that proposition. While the Court in Robinson condemned 8 
statute which imposed a penalty upon a condition rather than 
an act, the Court made it clear that it did not intend to com- 
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promise the right of the State to prosecute addicts accused of 
crime—including crimes involving the importation, purchase, 
use, sale, and concealment of narcotics. 370 US. at 664, 666— 
68. Thus, the Robinson decision supports the constitutional 
validity of the penalty imposed upon appellant. 
CONCLUSION 
Wherefore, it is respectfully submitted that the judgment of 
the District Court should be affirmed. 
Davin C. AcHEsON, 
United States Attorney. 
Frank Q. NEBEKER, 
Tiworuy C. Murrxy, 
Geratp A. MESSERMAN, 
Assistant United States Attorneys. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this eppeel, effirmetively 


stated, ere as follows: 


l. The defendant was entitiec to @ directec verdict 
of acquittal on charges thet ne wilesfuily possessed a 
small quantity of a narcotic Grug on Mey 16, 1962, veceuse 
at nis trial the Government conceded him to be @ narcotic 
drug addict on thet dete end es such to be subject vt “en 
overpowering desire or need (compulsion) to continue taking 
the drug end to obtain it by any means.” 

2. The defendant wes unconstitutioneliy compelled 
to be a witness ageinst himself, unconstitutional.y cenied 
due process of law, and unconstitutionaliy deprived of @ 
speedy trial when, at the time nis case was called for 
trial and he was prepared for trial, insteed of veing tried, 
upon the Government's motion ané over his objection he was 
committed to Saint Zlizabeths Hospital for observation and 
psychiatric examination by Government ¢ tors, including 
doctors who thereafter testified against nin. 

3. The defendant having been compelled by the Govern- 
ment to be a witness against himself, is immune from prose- 
cution under the instant indictment, and the charges against 


him must be @ismissed pursuant to the provisions of 18 
U.S.C. § 1406, which confers immunity upon persons who are 
forced to furnish the Government with information which it 
could otherwise use against them in narcotics prosecutions. 

4. The District Court erred in refusing to hear 
testimony which would show that the appellant as a narcotics 
addict was subject to a physical need for narcotic drugs so 
great as to strip him of volitional control with respect to 
the possession of such drugs. 

5. The District Court improperly restricted the 
appellant's right to cross-examine the Government psychia- 
trists whose testimony was adduced against him. 

6. The defendant, an indigent, was denied a fair trial 


in that compulsory process whereby he could secure expert 


psychiatric ‘testimony required for his defense was refused 


him. 

7. Tne District Court erred in refusing to instruct 
jury that the Government's failure to call as witnesses 
Government psychiatrist and the Government psychologist 
were primarily responsible for the psychiatric examina- 

tion which the Government forced the defendant to undergo 
gave rise to an inference that their testimony if produced 
would be unfavorable to the Government's case against the 


appellant. 


-iii- 


8. The District Court erred in refusing to instruct 
the jury with respect to appellant's defenses of insanity 
and pharmacological duress as requested by appellant in 
his proposed instructions numbered 4, 5, 6, 9 and 10. 

9. The evidence was insufficient to establish beyond 
a reasonable doubt: 

(a) The appellant's capacity to refrain from 
possessing narcotic drugs as charged, so that he could be 
held criminally responsible for such possession. 

(bo) The appellant's possession of narcotic 
drugs, as charged. 


10. The only evidence of crime adduced against the 


appellant should have been suppressed because it was 
obtained by means of an unreasonable search ind waters 
in violation of the appellant's constitutional rights: 

(a) The search and seizure was made pursuant to 
a narcotics search warrant which was invalid in that it 
was not issued upon probable cause, properly supported by 
oath or affirmation, as required by Article IV of the Bill 
of Rights, but instead it was obtained by a defective joint 
affidavit indicating that each affiant did not swear to all 
of the matters set out in the joint affidavit but not indi- 
cating which of those matters each affiant was swearing to, 


and stating the affiants' belief “that there is not [sic] 


illicit narcotic drugs being secreted" inside the premises 
to which the warrant was directed. 

(b>) The search and seizure went beyond the scope 
of the search warrant and included the seizure of papers 
and property not covered by it. 

il. The District Court erred in refusing to instruct 
the jury that the Government's failure to call as a witness 
Officer Didone, one of two police officers who were present 
when the appellant was allegedly found in possession of the 
narcotic drugs in question, provided the basis for an infer- 
ence that his testimony if produced would be unfavorable to 
the Government's case against the appellant. 

212. The Government was not entitled to the benefit of 
the presumption purportedly created by 26 U.S.C. § 4704, 
whereby “the absence of appropriate tax paid stamps from 
narcotic drugs shall be prima facie evidence of a violation" 
thereof, because the Government failed to show that the 
narcotic drugs were not lawfully prescribed for or dispensed 
to the defendant without such stamps pursuant to § 4704(b)(1) 
and § 4704(b)(2), and absent such a showing the presumption 
is inapplicable. 

13. The Government was not entitled to the benefit 


of the presumption purportedly created by 21 U.S.C. § 174, 


whereby proof of mere possession of narcotic drugs shall be 


deemed sufficient evidence to authorize conviction unless 
the defendant explains that possession to the satisfaction 
of the jury, | 

(a) in the absence of any showing by the Govern- 
ment that the exceptions provided by 26 U.S.C. § 4704(b)(1) 
and § 4704(b)(2) which authorize such possession under 
certain circumstances were inapplicable; 

(b) in the absence of any showing by the Govern- 
ment that the appellant as a practical matter was actually 
free to take the witness stand without jeopardizing himself 
on the basis of his prior criminal record or otherwise; 

(c) because in the circumstances of this case, 
unless the conceded fact that the appellant is a narcotic 
drug addict is conclusively deemed to be an explanation of 
possession which precludes the statutory presumption, that 
presumption would make it a criminal offense to be afflicted 
by drug addiction, and thus would be unconstitutional under 
the doctrine of Robinson v. California, 370 U.S. 660 (1962); 


and 


(ad) in the absence of any showing by the Govern- 


ment that the drugs here in issue were imported and were 
not manufactured domestically. 
14. The quantity of narcotics which is involved in 
this case falls within the de minimus rule, being approximately 


one-thousandth of an ounce, and calling for a tax of about 
one-tenth of a mill ($.0001). 

15. The sentence imposed upon the appellant was 
illegal and constituted a cruel and unusual punishment 
in violation of Article VIII of the Bill of Rights. 


16. The evidence was insufficient to support the 


verdict. 

17. The District Court erred in denying appellant's 
motion for a new trial. 

18. The District Court erred in denying appellant's 
motion for a judgment notwithstanding the verdict. 

19. The District Court erred in denying appellant's 
motion in arrest of judgment. 


Statement of Questions Presented 
Jurisdictional Statement 
Statement of the Case 


A. The Appellant's Predicament 

B. The Defective Search Warrant and the 
Illegal Search and Seizure Upon Which 
the Government's Case Is Founded 


The Violations of Appellant's Privilege 
Against Self-Crimination, His Right to 
Due Process, and His Right to a sata 
Trial 


The Government's Deficient Prima Facie 
Case and the Error That Infects It 


1. The Government's proof of posses- 
sion was seriously deficient. 


2. The Government's case in chief | 
raised a reasonable doubt as to 
the appellant's criminal ee de 
bility 


The Appellant's Lack of Capacity oe 
Commit the Crimes Charged Against Him 


1. The appellant established that he 
suffered from a disease which 
compelled him to possess drugs. 


The Government's own evidence 
proved that the appellant was not 
criminally responsible for the acts 
charged against him. 


(a) The Government's case was 
substantially inadequate. 


(b) The Government's case did not 
contradict the appellant's 
showing, but instead confirmed 
the appellant's lack of — 
city. 


The Erroneous and Prejudicial Trial 
Rulings, Jury Instructions, and 
Rulings on Post-Trial Motions 


G. The Cruel and Unusual Punishment 
Inflicted Upon the Appellant 


Constitutional and Statutory Provisions and 
Rules Involved 


Statement of Points 
Summary of Argument 
Argument 
I. Narcotic Drug Addiction 
A. The appellant's insanity defense 
was established by the prosecution's 
own evidence. 
The appellant was denied his right 
to cross-examine the prosecution's 
principal expert witness, Dr. Owens. 
The indigent appellant was denied 
compulsory process to secure neces- 
sary testimony from local psychia- 
trists. 
Illegal Search and Seizure 
A. The search warrant was invalid. 
B. The search and seizure was illegal. 
III. Illegal Psychiatric Discovery 


IV. Deficient Government Proof 


Vv. Improper Presumptions 
VI. Cruel and Unusual Punishment 


Conclusion 
Appendix A 
Appendix B 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 
JAMES CASTLE, 
Appellant 
v. No. 17,894 
UNITED STATES OF AMERICA, ! 
Appellee 


APPEAL FROM A JUDGMENT 
OF THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
Appellant was indicted for violation of 26 U.S.C. § 4704(a) 
and 21 U.S.C. § 174 (pertaining to narcotics) in the District 
of Columbia. The District Court had jurisdiction by virtue 
of D.C.Code § 24-401 (1961). 


Appellant was convicted and sentence was imposed. The 


trial court granted the appellant, upon his seasonable 
affidavit, leave to proceed on appeal without prepayment 

of costs. Jurisdiction is vested in this Court to decide 

this appeal by virtue of 28 U.S.C. § 1291 and 28 U.S.C. § 1294. 


STATEMENT OF THE CASE 


A. The Appellant's Predicament. 


The appellant is a narcotics addict (Tr. 331)2/ and 
an indigent .2/ On October 18, 1961, he was admitted to 
the District of Columbia General Hospital as a voluntary 
patient for examination as a drug user. Prior to admission 
he was taking twelve capsules of heroin per day and had at 
ieast a six-year history of drug addiction. Although the 
hospital authorities found the appellant to be suffering 


from narcotics withdrawal symptoms, they declined to commit 
him for rehabilitation.3/ 


The Government claims that seven months later it found 
the appellant to be in possession of eleven capsules of 
heroin. Solely on this ground he was arrested, and subse- 
quently was charged with and convicted of violating the 
Harrison Narcotics Act on two counts: 26 U.S.C. § 4704(a)-- 
possession of narcotics not in original stamped package; 


i. The abbreviation "Tr." refers to the trial transcript 
@s originally prepared, consisting of 347 consecutively 
numbered pages commencing with the testimony of Detective 
Paul on March 25, 1963. References to other and supple- 
mental transcripts will be specifically footnoted. 


Appellant's Affidavit in Support of Application to Pro- 
ceed Without Prepayment of Costs, filed May 23, 1963. 


Letter dated October 19, 1961, Joseph F. Chambers, M.D., 
to Assistant U. S. Attorney Oscar Altschuler, attached 
hereto as Appendix A; see also Transcript of Proceedings 
in connection with Appellant's Sentencing by Judge Hart 
on May 17, 1963. 


and 21 U.S.C. § 174--facilitating concealment ‘and sale of 
| 


narcotics, knowing same to have been imported contrary to 

raw 4/ He now stands sentenced to imprisonment for fifteen 

years on charges of possessing narcotics--five years of 
imprisonment in the present case, to run nansesutiveiy to 

a ten-year sentence on another conviction which is also on 

appeal to this Court (Miscellaneous No. 1957). 

B. The Defective Search Warrant and the Illegal Search and 
= Upon Which the Government's Case is F e 
According to the Government's case, the narcotics for 

whose possession the appellant was charged were seized in 

his home by Narcotics Squad detectives in thie execution 

of a search warrant .2/ By a motion to suppress seasonably 

filed following his indictment, the appellant attacked both 

the validity of the warrant itself, and the lawfulness of 

the search conducted under it. | 
The warrant was invalid, the appellant contended, because 

it was issued solely upon the basis of a defective joint 
affidavit wherein the three affiants asserted their coliec- 
tive belief "that there is not [sic] illicit narcotic drugs 
being secreted inside" the premises for which the warrant 


was sought; and the search was illegal because property 


March 25, 1963 Transcript, Opening Statement by Counsel 
for Government, pp. 2-6. 


March 25, 1963 Transcript, Opening pocause by Counsel 
for Government. 


es 


not described in the warrant, i.e. money and papers, was 
seized under it. 

Judge Youngdahl denied the appellant's motion to 
suppress on December 20, 1962. 


Cc. 


On September 28, 1962, appellant's counsel wrote to 

the Government prosecutor in charge of this case, as follows: 

In connection with the above indictments, please 

be advised that at the trial it will be the defendant's 
position that if any ostensible crime be proved against 
him, that such crime was a product of mental defect or 
@isease. In the light of the defendant's past history, 
as known to the Government, I intend to take the posi- 
tion that it will be part of the Government's case in 
chief to prove the gerenene/f capacity to commit the 
crimes charged against him. 

Despite this letter, the Government prosecutor made no pre- 

trial application for a mental examination of the appellant. 
On January 8, 1963, when the case was called for trial, 

both the Government and the appellant answered ready, l/ and 

the case was sent out by the assignment judge for trial 

before Judge Keech and a jury. The jury panel was called. 

The appellant's psychiatric expert was in the courtroom. 

At that point, appellant's counsel presented the Government 


prosecutor with a copy of the appellant's proposed requests 


Exhibit A attached to appellant's March 7, 1963 Motion 
to Dismiss. 


Jamary 8, 1963 Transcript of Proceedings before Chief 
Judge McGuire. 


4. 


for instructions so that he might have an opportunity to 
consider them and to accede to them if they were found 
agreeable. The requests principally related to the appel- 
lant's defense of lack of capacity, including insanity, 
irresistible impulse, drug addiction, and pharmacological 
duress. Immediately after examining the requests, without 
any notice to appellant's counsel, the Government prosecutor 
approached the bench and asked the court for an order come 


mitting the appellant to Saint Elizabeths Hospital for a 


mental examination pursuant to the provisions of 24 U.S.C. 


§ 201(a).&/ | 
The prosecuting attorney made no evidentiary showing 
in aid of his motion, but merely asserted that he had just 
discovered the appellant's defense would be insanity and 
that he saw a psychiatrist in the courtroom. Appellant's 
counsel immediately drew to the court's attention the letter 
he had written the prosecuting attorney more than three 
months earlier, on September 28, 1962, above quotes 
There was no evidence before the court to indicate 
that the appellant did not have capacity to understand the 


proceedings against him or properly to assist in his own 


January 8, 1963 Transcript of Proceedings before Judge 
Keech, pp. 2-8; March 15, 1963 Transcript of Proceedings 
before Judge Hart, pp. 2-4. 


January 8, 1963 Transcript of Proceedings before Judge 
Keech, p. 6. 
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defense. Indeed, appellant's counsel asserted that he 
thought appellant was competent to stand trial. The court 
did not call upon the appellant's psychiatric witness for 
any enlightenment on the question of appellant's competence 
to stand trial, but forthwith granted the prosecuting 
attorney's request over the appellant's objection. 

Pursuant to Judge Keech's order, the appellant was 
committed to Saint Elizabeths Hospital for observation on 
January 8, 1963, and remained there until the hospital's 


examinations and diagnostic procedures were completed, 


late in February. By letter dated February 20, 1963, the 
Superintendent of Saint Elizabeths wrote the court below, 
stating "As a result of our examinations and observations, 
it is our opinion that Mr. Castle is mentally competent to 
understand the nature of the proceedings against him and 
te consult properly with counsel in his own defense. It 
is further our opinion that he is without mental disorder 
and was not suffering mental disease or defect on or about 
May 18, 1962.” 

Thereafter, on March 7, 1963, the appellant filed 
motions to dismiss the indictment against him and to suppress 
for use as evidence against him all information obtained by 
the Government as a result of the appellant's confinement 
in Saint Elizabeths Hospital pursuant to the lower court's 
order. These motions asserted that the appellant's 
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involuntary commitment to Saint Elizabeths Hospital, under 


the circumstances in which it was made, compelled him to 

be a witness against himself, denied him due process of 

law by giving the Government discovery against him not 
provided by law to secure his evidence in advance of the 
trial to use against him at the trial, and denied him a 
speedy trial to his prejudice. The motion to dismiss also 
asserted that the only provision of law enabling the Govern- 
ment to obtain the appellant's evidence by compulsory process 
was 18 U.S.C. § 1406, which confers immunity “pon persons 
who are forced to furnish the Government with evidence 
which it could otherwise use against then, and that the 
appellant was entitled to that immunity because the Govern- 
ment obtained his evidence by compulsory process. 

After hearing argument on March 15, 1963, Judge Hart 
dismissed both motions from the bench .29/ | 
D. The Government's Deficient Prima Facie Case and the 

or t ects It. 

The Government's whole case in chief consisted of an 
attempt to prove only that on May 18, 1962, the appellant 
possessed eleven capsules of heroin (Tr. 6). Its evidence 
of possession was a hazy vignette. Even though the Govern- 
ment failed to produce evidence in its possession which 


10. March 15, 1963 Transcript of Eroneetags ibefore Judge 
Hart, p. 7. 
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should have ‘clarified and substantiated its case, if true, 
the jury was not instructed about the legal implications 

of this failure. Moreover, while the case in chief itself 
raised a reasonable doubt about the appellant's criminal 
responsibility for the crimes charged against him, it 
furnished no factual basis whatever for establishing his 
criminal responsibility. Conceded to be a narcotics addict, 
the appellant was not shown to have the capacity to refrain 
from possessing the drugs charged against him. 

1. The Government's proof of possession was seriously 
deficient. Even though, as a narcotics addict, the appellant 
obviously had possessed drugs from time to time, it was the 
Government's obligation in this case to prove beyond a 
reasonable doubt that he actually possessed the particular 
Grugs charged against him in the indictment. On this point 
the Government's evidence consisted of the unsupported 
testimony of a single witness, Narcotics Squad Detective 


Paul, whose memory was dim, inexact and grossly incomplete, 


whose testimony was fuzzy, inconsistent and contradictory, 


and whose account of the key event to which he testified, 
i.e. the appellant's alleged confession, was neither re- 
flected by contemporaneous police records required to be 
made under normal police procedure, nor verified from any 
other source. Although the Government had a witness present, 
Narcotics Squad Detective Didone, who should have verified 
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and confirmed Detective Paul's story about the appellant's 
unrecorded oral confession if that story were true, the 
Government did not put that witness on the stand. Instead 
the Government improperly implied to the jury panel that 
it had confirmatory testimony which it felt was unnecessary 
to produce, but which the appellant might bring forward 

if he challenged Detective Paul's testimony. The court, 
although seasonably requested to instruct the jury about 
the adverse inferences it might draw from the Government 's 
failure to put Detective Didone on the stand to verify and 
confirm Detective Paul's testimony about the appellant's 
oral, unrecorded, wholly unconfirmed, and improbable con- 
fession, declined to give any such instruction, 

On his examination in chief, Detective Paul testified 
that on May 18, 1962, he, along with Detective Didone and 
certain other officers, searched the appellant's home, and 
in his bedroom, "in the upper right-hand dressing table 
drawer" (Tr. 6) found the eleven capsules of heroin for 
whose possession the appellant stands convicted. After 
finding the capsules, he testified: 

I immediately walked back to the kitchen and I 

showed them to Defendant Castle in the presence of 

Detective Didone and Castle's wife and asked him 

if they were his and he said yes, these capsules 

contained heroin and they were his. (tr. 6] 

This was the key testimony to show that the appellant 


possessed the capsules in question. Indeed, it was the 
only such testimony. | 


9. 


The manual of the Metropolitan Police Department 
provides: 

Ch. XXXITI, Sec. 23. Confessions may be either oral 

or written, but whenever possible such confessions 

should be reduced to writing, read to the accused 

or by him and signed in the presence of one or more 

officers or witnesses who were present at the time 

the statement was read and signed. [Law and Tactics 

in Federal Criminal Cases, Preliminary Edition (1963), 

= Barrett Prettyman Fellows, Georgetown University 

Law Center, p. 234, Footnote 49.]j 
Notwithstanding this requirement, no written confession 
was adduced against the appellant, nor was any contemporary 
record of any such confession produced in connection with 
the Jencks motion made by the appellant (Tr. 332). The 
irregular nature of the proceedings, i.e. the failure to 
produce a signed statement by the appellant or a record of 
his confession, was called to the court's attention (Tr. 
328). Despite the critical importance of the confession 
to the Government's case, no confirmatory evidence was 
offered by the Government or shown to the appellant in 


connection with the discovery granted him under the Jencks 


rule (Tr. 333-344). Indeed, the court ultimately took the 


position that it was up to the appellant to offer Detective 
Didone as his own witness if the appellant disputed Detective 
Paul's story about his confession (Tr. 297). 

On cross-examination, Detective Paul testified that 
he found the capsules in the upper left-hand dresser drawer, 
and denied that on direct examination he had testified it 
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was the right-hand dresser drawer (Tr. 11), although in 


fact he had so testified (Tr. 6). Between his testimony 
on direct examination and his cross-examination he had been 
shown Government's Exhibit 1, which on its face indicated 
the source of the capsules in question as the left-hand 
dresser drawer (Tr. 9). 
When asked to describe what else was in that drawer, 
he believed there were some articles of clothing, but could 
not recall whether it contained men's clothing (Tr. 11) or 
whether it contained any articles of women's clothing (Tr. 
12). When asked to describe the dresser, he said that 
there were two drawers on the left side and two drawers on 
the right side and a mirror on top, but that he a@idn't recall 
too much about it (Tr. 12). He didn't remember what was on 
top of the dresser (Tr. 13). He couldn't recall if it was 
a lady's vanity (Tr. 12), or even whether it was a woman's 
dressing table or a man's bureau (Tr. 13). He couldn't 
recall how high was the top on which the aireor rested (Tr. 
13). He said he searched the other drawers in the dresser, 
believed that there were articles of clothing in them, but 
did not recall exactly what they were (Tr. 13). He testified 
that there was another dresser in the room in question, but 
he did not recall what the other dresser looked like (Tr. 
14). Ever since 1957, when Detective Paul Joined the 
Narcotics Squad, he had known both the appellant and his 


wife as narcotics users (Tr. 14-15). The bedroom wherein 
he allegedly recovered the narcotics in question contained 
a@ double bed (Tr. 14). Detective Paul was reluctant to 
concede to the appellant the normal incidents of the matri- 
monial relationship: when Detective Paul was asked whether 
he could also describe the room as Mrs. Castle's bedroom, 
his answer was "the defendant Castle told me it was his 
bedroom, sir" (Tr. 14). But he arrested Mrs. Castle at the 
time he allegedly seized the narcotics in question, and 
charged her with narcotics vagrancy (Tr. 340-341). 

Although the appellant's cross-examination of Detective 
Paul had exposed the inadequacies and contradictions of his 
testimony, the prosecutor did not cail Detective Didone as 
he had earlier told the jury panel he would (Tr. 306-307). 


Instead he rested his case (Tr. 325) after routine testimony 


from the Government chemist who indicated that from 4% to 
10% of the capsules at issue was heroin (Tr. 21). The court 
refused to instruct the jury about the implications raised 
by the Government's failure to produce Detective Didone 
under these circumstances (Tr. 296-297). 

2. The Government's case in chief raised a reasonable 
doubt _as to the appellant's criminal responsibility. In the 
course of its case in chief, the Government conceded that 
the appellant was an active narcotics addict at the time he 
allegedly possessed the capsules at issue, and that he had 
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been an addict since 1954 (Tr. 14-17, 314-317). On the 
basis of the appellant's jail record, which showed that 
on May 19, 1962, one day after he is alleged to have come 
mitted the offenses charged in the indictment, he was 
admitted to the jail hospital suffering from narcotics 
withdrawal symptoms, there could be no doubt about the 
active character of the appellant's addiction (Tr. 48). 

Because the appellant was known by the Government to 
have been an active drug addict on the day he allegedly 
possessed the eleven capsules in issue, and because by 
definition an active addict is a person subject to the 
compulsion of a disease which requires him to possess drugs, 
the appellant contended that mere proof of possession such 
as here relied upon could not prove the appellant guilty 
of crime beyond a reasonable doubt (Tr. 330-332). Only 
controllable conduct is properly the subject of criminal 
prosecution, and the appellant's disease raised at least a 
reasonable doubt about his capacity to control the conduct 
which the Government attempted to prove against him--the 
possession of less than a day's requirement of the drug to 
which he was addicted. The doubt thus raised overrode the 


normal and usual presumption that the appellant had a 


capacity to control the conduct in question. 
In its case in chief, the Government did not even try 
to make any showing that the appellant, addicted as he was, 


a13~ 


actually had the capacity to refrain from possessing the 
heroin with which he was charged. This is especially sig- 
nificant because it was no oversight on the Government's 
part, but rather the Government's intentional choice. From 
an early stage in the prosecution, the appellant, as has 
heretofore been shown, had insisted that the Government 

had the burden, because of the appellant's known narcotic 
addiction, of establishing the appellant's capacity as a 
part of its case in chief. In addition, the Government had, 
on its own motion and over the appellant's objection, secured 
the appellant's confinement to Saint Elizabeths Hospital for 
observation by Government experts. 

Neither did the Government attempt to prove the appel- 
lant's criminal responsibility for the offenses charged 
against him by attempting to show any conduct on the appel- 
lant's part which went beyond the immediate compulsions of 
his drug addiction. For example, the Government did not 
seek to show that the appellant was a "pusher" or otherwise 
engaged in trafficking in narcotics, or even that he pos- 
sessed narcotics in quantities which might have exceeded 


his personal requirements .22/ 


At a later stage in the proceedings, the testimony of 
the Government's own witnesses established that the appellant 


11. March 25, 1963 Transcript, Opening Statement by Counsel 
for Government, pp. 2-6. 
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had no capacity to refrain from possessing the narcotics 

in issue, but instead, as an active addict, was under “an 
overpowering desire or need (compulsion) to continue taking 
the drug and to obtain it by any means" (Tr. 175-176, 182- 
184; see also Tr. 197-198). 


1. The appellant established that he suffered from_a 
disease which c lled him to possess . when the court 
denied the appellant's motion for acquittal a the conclusion 
of the Government's case in chief, the appellant, indigent 
though he was, had to assume the burden of establishing by 
expert testimony his lack of capacity. He did so through 
two well-qualified expert witnesses, John P. Fort, M.D., 
and Alexander Van West, Ph.D., each of whom had personally 


interviewed and examined the appellant and had diagnosed him 


as suffering from a mental disease. 

Dr. Fort is a distinguished psychiatrist ‘and the senior 
staff member of Chestnut Lodge Sanitarium, a private psychi- 
atric hospital located in Rockville, Maryland. With respect 
to narcotics addiction, he has special competence asa 
psychiatrist, having served as an officer of the United 
States Public Health Service in the Lexington, Kentucky, 
Government mental hospital primarily devoted to the treat- 
ment of people suffering from narcotic addiction. His 
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professional publications include two articles on heroin 
addiction which have appeared in professional journals. 


in the course of his medical career he has examined several 


hundred narcotics addicts, intensively treating fifteen or 
twenty. Following his work at Lexington, he has continued 
to treat people suffering from drug addiction, and has 
treated approximately ten to twelve additional patients in 
the past eight or ten years. His practice is, however, not 
limited to the treatment of narcotics addicts, and he treats 
all types of mental disorders (Tr. 25-31). 

Dr. Fort had personally examined the appellant on two 
occasions, and for a total of three hours (Tr. 49). After 
Qualifying as an expert (Tr. 31), he described the charac- 
teristics of narcotics addiction (Tr. 31-36), detailed his 
psychiatric examinations of the appellant (Tr. 36-45), and 
gave his diagnosis of the appellant (Tr. 45-48). He testi- 
fied that in his opinion the appellant was suffering from a 
personality disorder, i.e. schizoid personality with depres- 
sive features, and that the appellant was suffering from 
this condition on May 18, 1962. Dr. Fort further testified 
that this condition constituted a mental disease or defect 
having a causal relationship to the possession of narcotic 
drugs. 

Based upon his review of the health record of the 
District Jail, Dr. Fort also testified that as of May 19, 
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1962, the appellant was suffering from withdrawal sickness 
(tr. 48). Having thus verified the appellant's active 
narcotic addiction on the date of his alleged crimes, 
Dr. Fort testified: : 
4t is the experience of people who nave known 
le suffering from drug addiction, that 
unable to re 
and possessing drugs. lt 
Although Dr. Fort was extensively cross-examined (Tr. 
49-91), his testimony remained unshaken. Indeed, he pointed 
out on cross-examination that narcotics addiction is itself 
a disease, a8 well as being a symptom of underlying additional 
mental disease (Tr. 54-55). 
Dr. Van West, the appellant's other expert witness, 

for the past two years has served as a psychologist at Legal 
Psychiatric Services, located in the U. S. Courthouse. He 
holds a doctorate from New York University and has worked a8 
a psychologist for approximately ten years. Like Dr. Fort, 
he has had specialized experience with respect to the 
problems of narcotic addiction, working two years with 


narcotics addicts in New York City, as well as working for 


the Psychiatric Institute and Creedmore State Hospital (Tr. 
92-93). | 
Dr. Van West was called as a witness by the appellant 


at the court's request, after the court had interrogated 
pr. Fort about his reliance upon psychological tests per- 


formed by Dr. Van west and had ruled that Dr, Fort could 
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not testify to the results thereof as reported to him by 

Dr. Van West (Tr. 41-45). By way of contrast, the prose- 
cution psychiatrists were permitted to testify on the basis 
of psychological test results upon which they relied without 
producing either the tests themselves (which the appellant 
had subpoenaed) or the person who administered them. 

Dr. Van West, after qualifying as an expert in psycho- 
logy (Tr. 92-93), testified that he had conducted a psycho- 
logical examination of the appellant, consisting of a short 
form intelligence test, a Rorschach test, and figure drawings 
(Tr. 93). These are perfectly standard psychological routines 
used most commonly in clinics (Tr. 242). He found the appel- 


lant to be of dull-normal or borderline intelligence, with 


no signs of overt psychosis, but with a schizoid personality 
and an underlying basic depression (Tr. 94). 

Dr. Van West was cross-examined at considerable length, 
with great vigor, and in a pejorative tone (Tr. 94-99, 124- 
165). He was required to produce the appellant's test 
material (Tr. 98), and by means of it a mocking attack was 
launched against him by Government counsel in an effort to 
ridicule and disparage the tests he employed and the findings 
he reached (Tr. 124-168). The impropriety of this attack is 
underlined by the fact that the Government's own examination 
of the appellant included the precise tests administered by 
Dr. Van West; and it is unchallenged that the Government's 
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tests recorded results not substantially different from 


the tests conducted by Dr. Van West (Tr. 243).. 

Although the appellant had called Dr. Van West asa 
witness only to identify the psychological tests he had 
conducted with respect to the appellant and the results 
of those tests, in response to questions during his cross- 
examination, Dr. Van West testified that if he had to diag- 
nose or classify the appellant he would classify him as 
having a character disorder, sociopathic or epahenethie 
personality, and that in his opinion the appellant was 
" mentally disturbed and had a mental disease (Tr. 163-165). 
This diagnosis was based primarily on the results of Dr. 
Van West's psychological tests, and specifically did not 
take into account any of the appellant's history of narcotic 
drug addiction (Tr. 241-242). : 


2. The Government's own evidence proved that the 
appellant was not criminally responsible for the acts 
charged against him. Although the indigent appellant had 
presented testimony from two qualified experts who had 
personally and privately examined him at length, the Govern- 
ment, despite its vast resources of money and talent and the 
extended opportunity it had had as the obviously intended 
result of obtaining the appellant's involuntary commitment 
to Saint Elizabeths Hospital, to prepare a careful and 
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detailed case relating to his criminal responsibility, 
produced no such testimony and made out no such case. 
Specifically, the prosecution did not produce a single 
psychiatrist or psychologist who had privately examined the 
appellant, nor did it offer testimony from any expert who 


was shown to have any specialized training in the field of 


narcotics addiction, even though such witnesses were fully 
available to it. Instead the prosecution produced only 
witnesses who had little or no personal contact with the 
appellant, and did so without accounting in any way for its 
failure to produce qualified experts who had actually exam- 
ined, tested, and privately interviewed the appellant, as 
Dr. Fort and Dr. Van West had. Moreover, the testimony of 
the handpicked psychologists who did testify for the prose- 
cution, considered in the light of the appellant's conceded 
narcotics addiction, itself established that the appellant 
lacked the capacity to refrain from possessing drugs, was 
subject to an overwhelming compulsion to possess drugs, and 
thus could not have criminal responsibility for the crimes 
sought to be proved against him. 

(a) The Government's case was substantially 
inadequate. The prosecution's showing on the criminal 
responsibility question was limited to the testimony of 
three psychiatrists from the staff of Saint Elizabeths 
Hospital, namely Dr. David J. Owens, Dr. Mauris M. Platkin, 
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and Dr. Dorothy S. Dobbs, none of whom was shown to have 
specialized training in the field of narcotics addiction 
(Tr. 211-212). | 

Dr. Owens admitted that he had never seen the appellant, 


had no opinion as to his mental health or illness, and was 
"testifying only in generalities about drug addiction" 
(Tr. 186). | 

Dr. Platkin and Dr. Dobbs apparently had seen the 


appellant only once, and this at a staff conference which 
was attended by four psychiatrists, a psychologist and a 
social worker. The appellant was present at this conference 
only one-half to three-quarters of an hour (tr. 103, 118, 
192, 199-200). During the staff conference, the appellant 
went over some aspects of his prior life and habits, but 
only very briefly. During his stay at the hospital he had 
‘related these to other members of the staff, who were not 
produced as prosecution witnesses (Tr. 108). ‘Te informa- 
tion before this staff conference was so inadequate as not 
to reveal, for example, that on May 19, 1962, the defendant 
was suffering narcotics withdrawal symptoms at the jail 
hospital, a fact which established beyond question that he 
had been actively addicted on the previous day=-the day on 
which both Dr. Platkin and Dr. Dobbs testified that in their 
opinion the appellant was without mental disorder (Tr. 105, 
193). 


(>) The Government's case did not contradict 
the appellant's showing, but instead confirmed the appel- 
lant's lack of capacity. Testimony from each of the Govern- 
ment's experts tended to support the appellant's case. 
Dr. Platkin, on cross-examination, admitted that a sub- 
stantial number of the medical profession, of which he was 
not one, believed narcotics addiction to be a symptom of a 
mental disorder or disease (Tr. 119). He recognized Dr. 
Lawrence Kolb, a former Assistant Surgeon General of the 
United States, to be an authority on narcotics drug addiction 
and in the field of psychiatry, and said that he was aware 
that Dr. Kolb in his 1960 book entitled "Drug Addiction” 


- - . the question whether drug addicts are recruited 
from the ranks of the mentally ill is frequently raised. 
Excluding the few normal persons who become addicted 
through the use of a narcotic in a medical treatment, 
the answer is affirmative. [Tr. 120] 
Although Dr. Platkin said he disagreed with the foregoing 
statement, his own qualifications to dispute it were not 
shown. 
Dr. Dobbs, on direct examination, after testifying that 


on May 18, 1962, the appellant was "without mental disorder" 


(Tr. 193), stated, "If in fact on the date in question he 


were actively and severely addicted, then his powers to 
adhere to the right and refrain from the wrong would be 
impaired on the basis of drug usage” (Tr. 197-198). 
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Dr. Owens! testimony similarly shows that the appel- 
lant's lack of capacity, as a conceded chronic and active 
narcotic drug addict, to commit the crimes with which he 
had been charged was factually confirmed by the Government's 
case (Tr. 175-176). 


F. The Erroneous and Prejudicial Trial Rulings, Jury 
structions, an ings on Post- a otions. 
In addition to the matters hereinbefore set forth, the 
appellant was substantially prejudiced by the court's 


rulings and jury instructions whereby: 


1. The appellant's motions for acquittal were denied 


(Tr. 325-332, 99, 209, 247). 

2. The prosecution was permitted to utilize against 
the appellant data it obtained as a result of securing the 
appellant's involuntary commitment to Saint Elizabeths 
Hospital (Tr. 102-121, 192-208). : 

3. The appellant's right to cross-examine the Govern- 
ment's psychiatrists was improperly restricted, the court 
declining to permit the appellant to utilize for cross- 
examination purposes the "Amicus Brief for Psychiatrists" 
proffered to this Court in Horton v. United ataites: No. 
17,261 and No. 17,570 (Tr. 182), to inquire into the 
"physical" aspects of drug addiction (Tr. 184-185), or to 
inquire into the responsibility of a drug addict for his 
conduct (Tr. 185-186). 
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&. The indigent appellant was denied compulsory pro- 


cess to secure necessary testimony from local psychiatrists 


to counter the Government's case against him (Tr. 209-212). 

5. The jury was not instructed about the inferences it 
could draw from the failure of the prosecution to proffer 
corroborative testimony of possession and to present evidence 
of appellant's capacity from qualified experts who had 
personally examined him (Tr. 296-297). 

6. The jury was not instructed that under the evidence 
4t could reach only one of two verdicts, i.e. not guilty or 
not guilty by reason of insanity (Tr. 247). 

7. The jury was not properly instructed upon the 
appellant's defenses of insanity and pharmacological duress 
(Tr. 247-252, 293-294), or upon the presumptions arising 
from possession of narcotics (Tr. 286-289). 

Following the jury verdict finding him guilty, the 
appellant renewed his motion for a judgment of acquittal, 
and in the alternative for a new trial, alleging as grounds 
therefor matters hereinbefore discussed. The appellant also 
moved in arrest of judgment on the ground that the indict- 
ments failed to allege facts which entitled the Government 
to the presumptions created by proof of possession, upon 
which presumption the Government's case rested; on the 
ground that the indictment failed to state an offense for 
which a lawful punishment is provided; and on the ground 


-24- 
that the court was without jurisdiction of the offenses 
charged, as particularized by the proofs at the trial, and 
that to hold otherwise would make it a criminal offense to 


suffer from a medically recognized disease, citing Robinson 


v. California, 370 U.S. 660 (1962). After hearing, the 


court denied the motions .22/ 


G. The Cruel and Unusual Punishment Inflicted Upon the 
ppellant. 


Although at his sentencing the appellant showed the 
court how he had sought treatment from the Government for 
his drug addiction and had been refused it ,23/ the court 
nevertheless sentenced him to imprisonment for a total of 
five years, without the possibility of probation or parole, 
to commence at the expiration of a ten-year sentence the 
appellant is already serving in connection with another 
conviction for possessing narcotics now on appeal to this 
Court (Castle v. United States, Miscellaneous No. 1957). 
In the court's view, the sentence he imposed upon the 
appellant represented the statutory minimum .24/ 


April 11, 1963 Transcript of Hearing on Motions. 
See Appendix A. | 


April 11, 1963 Transcript of Hearing on Motions, 
pp. 16-17. 
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CONSTITUTIONAL AND STATUTORY 
PROVISIONS AND RULES INVOLVED 


See Appendix B. 
STATEMENT OF POINTS 


1. The District Court erred in failing and refusing 
to properly instruct the jury upon the law with respect to 
the appellant's defense of lack of capacity based upon the 
compulsions of his conceded active drug addiction. 

2. The District Court erred by failing to grant the 
appellant a speedy trial, by denying him due process and by 
compelling him to be a witness against himself, when at the 
prosecution's behest and over the appellant's objection the 
court committed the appellant to Saint Elizabeths Hospital 
for observation in aid of the Government's case against him. 

3. The District Court erred in refusing to grant the 
appellant immmity under 18 U.S.C. § 1406. 

4. The District Court erred in refusing to suppress 
and in permitting the prosecution to utilize data obtained 
from the appellant in the course of his involuntary commit- 
ment at Saint Elizabeths Hospital. 

5. The District Court erred in restricting the appel- 


lant's cross-examination of the prosecution's psychiatrists. 
6. The District Court erred in denying the indigent 


appellant compulsory process to secure necessary testimony 
from local psychiatrists. 
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7. The District Court erred in failing to suppress 
evidence obtained from the appellant's home by an unreason- 
able search and seizure conducted under an invalid search 
warrant. : 

8. The District Court erred in refusing) to instruct 
the jury with respect to the inferences it might draw from 
the Government's failure to produce key prosecution wite 
nesses, in line with the appellant's theory of defense. 

9. The District Court erred in giving the prosecution 
the benefit of inapplicable statutory presumptions raised by 
the possession of narcotics, pursuant to 21 U.S.C. § 174 and 
26 U.S.C. § 4704. : 

10. The District Court erred in denying appellant's 
motions for acquittal and for judgment notwithstanding the 
verdict. | 

11. The District Court erred in refusing to instruct 
the jury that the only verdicts it might render, in view of 
the evidence in the case, were not guilty or a guilty by 
reason of insanity. 


12. The District Court erred in denying appellant's 
13. The District Court erred in Beyine appellant's 


motion for a new trial. 


motion in arrest of judgment. 


14. The District Court erred by inflicting a cruel 
| 


and unusual punishment upon the appellant, imposing sentence 
under unconstitutional statutory provisions. 


- 

Narcotic Drug Addiction: The appellant concededly 
acted under the compulsion of narcotic drug addiction, a 
disease, and in view of this circumstance the case against 
him is deficient in substance and defective in procedure. 


II 
illegal Search and Seizure: The Government's principal 
evidence of crime--the eleven capsules of heroin charged 
against the appellant--was obtained by an illegal search 
and seizure made under the color of an invalid warrant. 


rit 

Illegal Psychiatric Discovery: The principal evidence 
by which the Government attempted to prove the appellant's 
capacity to commit the crimes charged against him was ob- 
tained by violating the appellant's constitutional right 
to a speedyi trial, to due process, and to freedom from self- 
incrimination; and accordingly that evidence should have 
been suppressed on appellant's motion, and immunity granted 
to him. 


IV 
Deficient Government Proof: The trial court erred in 


refusing to instruct the jury about the inferences it could 
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fairly draw from the Government's failure to produce its 
own witnesses who had important special knowledge about 
key issues in the case. | 


Vv | 
Improper Presumptions: The trial court erred in 
giving the Government the benefit of inapplicable statutory 
presumptions whereby possession of narcotics is deemed to 
constitute a prima facie proof of guilt, in the absence of 
any factual allegation or showing by the Government which 
would entitle it to the benefit of these presumptions. 


VI 


Cruel _ and Unusual Punishment: The sentence imposed 


upon the appellant is so harsh as to exceed constitutional 
limits, and so unjustified as to be a cruel and unusual 
punishment in violation of the Bill of Rights. 
ARGUMENT | 

I. Narcotic Drug Addiction. | 

(See Tr. 25-252, 269-277, 289-296, 313-317, 325, 330- 
332; April 11, 1963 Transcript, pp. 8-16.) | 

The appellant concededly acted under the compulsion 
of narcotic drug addiction, a disease, and in view of this 
circumstance the case against him is deficient in substance 


and defective in procedure. 
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A. The appellant's insanity defense was established 
by the prosecution's own evidence. Active addiction to 


narcotic drugs, as shown by the prosecution's own evidence, 
is characterized by an "overpowering desire or need (com- 
pulsion) to continue taking the drug and to obtain it by 
any means" (Tr. 175-176), and by a “psychic (psychological) 
and . . . physical dependence on the effects of the drug" 
(Tr. 176). Today it is overwhelmingly accepted that 
narcotics addiction is the manifestation of a disease, 

and not in itself a crime. 

Bopanece v. California, 370 U.S. 660 (1962). 

“United States, No. 17735, D.C. Cir., 

September 19, > Concurring Opinion of 

Wright, C.J., note 4, p. 8. 

A mental disease or defect, as a matter of law for 
the purpose of determining responsibility for criminal 
acts, "includes any abnormal condition of the mind whith 
substantially impairs behavior controls." It may or may 
not be what psychiatrists may consider to be a mental 
G@isease or defect for clinical purposes. 


McDonald v. United States, 114 U.S. App. D.C. 120, 124; 
312 F 


. A 2). 
Blocker v. United States, ___—*-U.S. App. D.C. 3; 320 
2a 860 (1! 


Hawkins v. United States 114 U.S. App. D.C. 44, 46-47; 
——Slo F. 2d 849, B51-852 (1962). 


The prosecution's own evidence in this case shows that 
active narcotic addiction is a mental disease within this 
definition. Its own expert, Dr. Owens, testified as follows: 
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Q Are you familiar with the definition of drug 
addiction formulated by the Expert Committee on 
Addiction-Producing Drugs of the World Health 
Organization? 


A Yes. 
Q Do you agree with it? 


A I am not familiar enough that I khow the exact 
reading of it. If you would read it. 


Q Iwill. Drug addiction. Drug addiction is a 
state of periodic or chronic intoxication produced by 
the repeated consumption of a drug (natural or synthe- 
tic). Its characteristics include: 


1. An overpowering desire or need (compul- 
sion) to continue taking the drug and to 
obtain it by any means; 

2. <A tendency to increase the dose; 

3. A psychic (psychological) and generally 
a physical dependence on the effects of the 
drug; | 


4, Detrimental effect on the individual and 
on society. 


A Yes, I would agree with it. [Tr. 175-176] 


* * + * 2 


Q Doctor, do you believe that the state of 
chronic narcotic addiction is characterized by an 
overpowering desire or need, compulsion, to continue 
taking the drug and to obtain it by any means? 


A Yes. | 


Q Do you agree that the physiological changes 
which opiates create in the body produce an overpower- 
ing need for their continued use? 


A Yes. 
Q Do you agree that -- has such physical depend- 


ence been described in the literature as "the body's 
Slavery to the continued use of opiates?" 


=fi« 


A’ Physical, was that correct, that you mentioned 
physical? 


Q Physical dependence, yes, sir. 
A Yes. 


Q: Will you agree that of the three phenomena 
which characterize addiction to opiates, the develop- 
ment of' physical dependence is considered of paramount 
importance, by the medical profession? 


A Physical dependence, yes. 


Q Followed by the development of dosage tolerance 
and emotional dependence? 


A Yes. 


Q As a psychiatrist, would you agree that once 
addiction is established, the motive for using opiates 
is not pleasure but the avoidance of pain? 


A I would say both. It is both pleasure and 
pain, and to avoid pain. 


Q Would you define physical dependence as the 
development of an altered physiological state which 
is brought about by the repeated administration of 
the drug and which necessitates continued administration 
of the drug to prevent the appearance of the character- 
istic illness which is termed as abstinence syndrome? 


A Yes. ([Tr. 182-184] 


* * * * * 


Q | Would you agree, Doctor, that an addicted 
person forms an emotional dependence on drugs? 


A Yes. 


Q | Would you say that without drugs the addict 
suffers psychic distresses, extreme anxiety and an 
overwhelming sense of inadequacy? 


A If he is on drugs and drugs are withdrawn, he 
does experience these feelings. If he is once off of 
the narcotics in a period of time after that, then he 
does not necessarily have these experiences. ([Tr. 185] 
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Similarly, the testimony of the appellant's expert 


witness, Dr. Fort, was categorical about the compulsive 
nature of the appellant's sickness: | 
Now, it is our experience -- it is the experi- 
ence of people who have known and treated people 
suffering from drug addiction, that they are literally 
unable to resist the compulsion to go about obtaining 
and possessing drugs. ([Tr. 48] | 
On direct examination, Dr. Platkin, a prosecution 
psychiatrist, testified in response to leading, conclusory 
questions put to him by the prosecutor that in his opinion 
on May 18, 1962, the appellant knew "right from wrong" and 
was "capable of resisting wrong and embracing right" (Tr. 
112). As Judge Biggs stated in United States v. Currens, 
290 F. 24 751, 772 (34 Cir. 1961): | 
The psychiatrist should not be asked or be permitted 
to answer the question: "Did the defendant, at the 
time he committed the act of which he is accused, 
kmow the difference between right and wrong?," or 
"Knowing the right, was he unable, by reason of his 
mental condition, to adhere to it?" Such ‘questions, 
put in the course of a trial, are so vague as to be 
meaningless. 
Meaningless were they here. Dr. Platkin did not testify 
that the appellant was capable of resisting all wrong, and 
he could not have been describing in any fashion legally 
relevant to the appellant's defense the appellant's actual 
physical and emotional conditions on the day in question, 
and the appellant's ability to resist possessing narcotic 


drugs, if only because he had no factual basis for doing so. 


aa 


The essential records accurately reflecting that condition-- 
the jail hospital records--were not among the data upon 


which he formated his opinion (Tr. 202-203, 113). Those 


records prove that on May 19, 1962, the appellant was con- 
fined to the District Jail hospital suffering withdrawal 
sickness (Tr. 48). 

Significantly, the prosecution did not ask Dr. Platkin 
about the effect of the appellant's active narcotic addiction 
upon his behavior controls on May 18, 1962. When it did ask 
that question of one of its own experts, Dr. Dobbs, the 
Government obtained proof which established the appellant's 
defense, and made it impossible to find him guilty beyond a 
reasonable: doubt. Bearing in mind the appellant's conceded 
active narcotics addiction, the irresistible impulse under 
which the appellant acted was confirmed by Dr. Dobbs when 
on direct examination she testified: 

Q What about your view as to whether the defend- 
ant on the date of May 18, 1962 -- what is your view, 
Doctor, as to whether he was able to distinguish 
between right and wrong? 


A In my opinion, he was able to distinguish 
right from wrong. 


Q Let me ask you whether or not, in your opinion, 
he was able to, therefore, resist the wrong and embrace 
the right? 


(A This question is somewhat more difficult. If 
in fact on the date in question he were actively and 
severely addicted, then his powers to adhere to the 
right and refrain from the wrong would be impaired on 
the basis of drug usage. 


“theo 


Q Well, would that be a physical, as opposed to 
mental, obsession? 


A The two become quite closely intertwined. I 
would say at that point if such a condition existed 
that it would be somewhat more on a physiological 
rather than a purely psychological basis. 


Q Now, assume for the moment that there was, as 
you say, an intertwining of these two, physiological 
and psychological, and that he was at that time using 
arugs, in other words, was a drug addict, would that, 
din your opinion, on that date, make him mentally i111? 


A No. 


Q Why? 


A This is difficult to be quite clear about. He 
would, if heavily addicted, have certain impairment 
4n some of his functions, in judgment, for example, 
in dealing with any situation if he needed to get more 
drugs. This would be the primary craving that would 
take precedence over anything else. I think this is 
generally recognized. 


And yet this is a situation in which, as soon as 
drugs are removed, and if he is in a situation where 
they stay removed, after a few days he will then show 
minimal, if any, symptoms of a mental iliness. [Tr. 
197-198; emphasis supplied] | 


Thus, a8 a conceded active drug addict, the appellant 


was shown by the prosecution's own evidence to be subject 
on May 18, 1962, to a condition which the law | holds isa 
mental disease for the purpose of determining, criminal 
responsibility, and moreover to & condition which involved 
an irresistible impulse to obtain and possess drugs. 

Once the issue of the appellant's capacity was raised 
by some evidence, the Government had the purden of proving 


beyond a reasonable doubt that the appellant was not 
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suffering from mental disease, or that if he was, that the 


criminal act charged against him was not the product thereof. 


Davis v. United States, 160 U.S. 469, 488 (1895). 
er v. United States, 102 U.S. App. D.C. 227, 234; 


Carte: Unsted States, 

Wright radeas Sates C2). App. D.C. 36, 39 
Bg e es eVDe ‘P) e oVe 2 , 
ght v. iP 

App. D.C. 232, 235; 


States, su = 
United States, supra. 


The essential charges against the appellant, as parti- 
cularized by the evidence, were grounded exclusively upon 
his asserted possession of drugs on May 18, 1962, under 
circumstances which indicated any such possession to be 
causally related to that irresistible impulse and to his 


G@isease. The prosecution's evidence did not afford a 


rational basis for establishing the appellant's criminal 


responsibility. On the contrary, the evidence of appellant's 
lack of capacity was of such weight and credibility as to 
compel a reasonable juror to entertain a reasonable doubt 
concerning the appellant's responsibility. Accordingly it 
was error for the court to instruct the jury that it might 
find the appellant guilty. When the evidence as a matter 
of law fails to establish beyond a reasonable doubt that 
the offenses charged are not the product of a mental disease 
or mental defect, the defendant is entitled to a directed 
verdict of acquittal by reason of insanity. 

Williams v. United States, 114 U.S. App. D.C. 135; 


P. 2d Boe (idee). 
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Blocker v. United States, 110 U.S. App. D. Cc. 41; 
208 F. 3 


McDonald v. gaited States, a er 
Tatum v. United St: States BB U.S. App. D. C. 36; 190 


e 


Davis v. teitoa: sata, supra. 
The court compounded its error when it denied the 


appellant's formal requests for jury instructions covering 


the appellant's defenses of insanity and pharmacological 
duress, as follows: | 


(4) To be eligible for an acquittal by reason 
of insanity, the defendant need not be insane in the 
conventional sense of the word. It is sufficient if 
there is a reasonable doubt as to the existence of a 
mental illness, however slight, and its precipita- 
tion of the criminal acts charged in the indictment. 
Briscoe v. ynived States, 101 U.S. App. D. c. 318, 
248 F. 2a 640, ewart v. United States, 
214 F. 2a 879° (b Cc. Cir. We ee ae er 


(5) You have heard testimony that drug addic- 
tion is at least symptomatic of mental disease and 
that the defendant's acts were products of a mental 
illness, highlighted by drug addiction. You are 
entitled to acquit the defendant by reason of insan- 
ity solely on the strength of such testimony or upon 
the strength of any reasonable doubt on that score. 
Briscoe s United States, 101 U.S. App. D.C. 318, 

da 646, at O41; Stewart v. United States, 214 
F. 2d "879 (D. C. Cir.). 


(6) The defendant must be eequrtven by reason 
of insanity if you find that he acted under an ir- 
resistible impulse due to drug addiction, United 
States v. Misenheimer, 106 U.S. App. D.C, F 
[See Tr 


. 8-255) | 


(9) The defendant must be acquitted if you 
find that his possession of drugs was the result of 
pharmacological duress, i.e. the compelling force of 
his physical needs for those drugs in order to avoid 
the withdrawal or abstinence syndrome. eee Tr. 247) 
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(10) You cannot find the defendant guilty. 
Upon the evidence in this case, only two verdicts 
are open to you: not guilty, or not guilty by reason 
of insanity. Only if you find beyond a reasonable 
doubt that the defendant possessed the narcotic drugs 
as charged may you find him not guilty by reason of 
insanity. [See Tr. 247] : 


The court instructed the jury inconsistently with these 
requests (Tr. 289-294; see also Tr. 249-252). For instance, 
under the instruction actually given by the court on the 
irresistible impulse test, the jury could hold the appellant 
criminally responsible even if it found the crime to be the 
result of irresistible impulse. To the extent that the 
court's charge covered that test, irresistible impulse was 
not to be in itself controlling, but instead to be only one 
of several suggested factors which the jury might use to 
guide it in determining the issue of capacity (Tr. 294). 
The appellant had asked for and was entitled to an instruc- 
tion that if the jury found the appellant to have acted as 
a result of irresistible impulse, "that is the ball game" 
(Tr. 251). 

The denial of the appellant's irresistible impulse 
instruction was plain error. Under the rule announced in 
Durham v. United States, 94 U.S. App. D.C. 228, 214 F. 2d 
862 (1954), read in the light of McDonald v. United States, 
supra, a defendant is held to lack criminal capacity in any 
one of thres circumstances: 
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(1) 4f he did not know right from wrong; 
Blocker v. United States U.S. App. D. Cc. ; 
300 F. » oe (1 
Wright v. United States, 102 U.S. App. D.c. 36, 44; 
O F 


Frigillana v. United Sey 113 U.S. App. D.C. 328 

Vv. e ates De ° Ve > 
SST F. 2a 005 (1962). | i. 
(2) if he acted under irresistible impulse; 


Misenheimer si United States, 106 U.S. App. 220; 
ae We (1959), cert. denied 361 sk 
1 


bell v. United sats 2 an, Gat U.S. ~ 
Napl United St. aa ieee i age es 
laples v. fe ates 3 
Maples v. : 3, 626 (1962). : 


or (3) if his crime was otherwise the product of mental 


disease or defect. 


Blocker v. OS BSo" States U.S. App. D.C: 3 
300 F. 1 


v. States, supra. 

B. The appellant was denied his right to cross-examine 
the prosecution's principal expert witness, Dr. Owens. Dr. 
Owens, who had never examined or even seen the appellant and 
who had no professional opinion as to his mental health or 
mental illness, had testified for the prosecution "in 
generalities about drug addiction" (Tr. 186), a subject 
upon which his expert qualifications are not established 
on the record. The appellant attempted to cross-examine him 
by inquiring into the specific factual averments set out in 
the “Amicus Brief for Psychiatrists" proffered to this Court 
in Horton v. United States, No. 17261 and No. 17540, ___ U.S. 
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App. D.C. __, 317 F. 2d 595 (1963). The brief in question 
had been filed the day before Dr. Owens testified in the 
instant case, had received some newspaper publicity, and 
the jury had been specifically cautioned by the court, at 
the prosecution's behest, with respect to that publicity 
(Tr. 320-325). 

During the cross-examination of Dr. Owens he was asked 
about the psychiatrists who subscribed to that brief, and 
he identified each of them to be a psychiatric expert in 
the area of narcotics addiction (Tr. 180-181). However, 
the court, acting on the prosecution's objection, declined 
to permit the appellant to cross-examine Dr. Owens by con- 
fronting him with the statements in the brief as statements 
of the distinguished psychiatrists whose names appeared upon 


it (Tr. 182). Accordingly, Dr. Owens' cross-examination was 


obliged to proceed by a series of blind questions which 
asked whether he agreed with certain propositions. Each 
of these propositions, in substance, appears in the amicus 
brief for psychiatrists, but because of the court's ruling 
could not be attributed to that brief or to the psychiatric 
experts who signed it (Tr. 162-184). 

In large part Dr. Owens agreed with the propositions 
thus put before him (Tr. 182-184). However he refused to 
agree that when a long-term drug addict undertakes to stay 
away from drugs, that fundamental psychic distresses are 
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most likely to overcome him and give rise to en: teveatecetae 
impulse to return to the use of the drug (Tr. 185). This 
was an important point in aid of the appellant's defense. 
Moreover, when the prosecution objected, the court ruled 
that the appellant could not inquire into the physical 
aspects of drug addiction, another important element of 

the appellant's defense (Tr. 184-185). Again, the court 
would not even permit Dr. Owens on cross-examination to 
answer the question: "Do you believe that an addict posses- 
sing drugs to satisfy an irresistible psychic impulse, take 


narcotics, can be regarded as responsible for his conduct?" 


(Tr. 185). 

These rulings prejudicially deprived the abosiiant of 
his right to cross-examine the witness by confronting him 
with data showing the inconsistency of his opinion testimony 
with the views expressed by acknowledged emer. and by 
inquiring into the bases for his own views as he had ex- 
pressed them on direct examination. 

Lindsey v. United States 77 U.S. App. D.C. 1; 133 

Villaroman v. United States, 87 U.S. App. D.C. 240; 

Collaze v; United States, 90 U.S. App. D.C. 241; 196 

Alford v. United States, 282 U.S. 687 (1931). 

C. The indigent appellant was denied compulsory process 


to secure necessary testimony from local psychiatrists. In 
order to counter the Government's case on the insanity issue, 
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after the appellant had been precluded from using the "Amicus 
Brief for Psychiatrists" in the Horton case as a record of 
their views to control and test Dr. Owens on cross-examination, 
the appellant sought a stipulation that the subscribing 
psychiatrists would, if called to testify, give testimony 

as reflected by the brief in question. In default of such 


a stipulation, the appellant requested subpoenas in his 
behalf to "such of the psychiatrists who are friends of the 


court and are in this area” so as to obtain their testimony. 
Although no such stipulation was made, this application was 
aenied (Tr. 209-212). 

Certain of the appellant's post-trial motions were 
grounded in part upon the refusal of the court to grant 
these subpoenas as requested. The court's remarks at the 
hearing on these motions may illuminate the basis for its 
original ruling and demonstrate the prejudice the appellant 
suffered thereby: 

THE COURT: What you asked this Court to do 

was, in the middle of the trial, to subpoena four 

zealots in psychiatry who had been filing briefs 

amicus curiae in the Court of Appeals, who had never 
seen this man, who had never examined him, but who 

apparently hold to the theory that anybody who is a 

narcotics addict can commit any crime and not be 

responsible therefor. 
MR. ROWLEY: But Your Honor listened to Doctor 

Owens who was a zealot in the other direction and 

who the Government brought in, sir. 

THE COURT: But he had examined the man. 


MR. ROWLEY: He had not. 
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THE COURT: He was at the staff conference. 


MR. ROWLEY: No, he was not, sir. 

THE COURT: Well, all right. I don't remember 
whether he was or not but there were psychiatrists 
who were at the staff conference. Furthermore, you 
had all the opportunity in the world to get these 
people before trial rather than right in he middie 
of it. 

MR. ROWLEY: If Your Honor please, the defendant 
is an indigent, and there are limits. And I think 
that 1, §5r passed those limits in what I did before 
trial. 

The persons characterized by the court as "zealots" 
were three distinguished local psychiatrists, each of whom 
was in Dr. Owens' view an expert in narcotics addiction and 

| 
abuse problems in the psychiatric field, namely Lawrence Kolb, 
M.D., Winfred Overholser, M.D., and Leon Salzman, M.D., 
respectively the retired Assistant Surgeon General of the 
United States, the retired Supreintendent of Saint Elizabeths 
Hospital, and the Clinical Professor of Psychiatry at 
Georgetown University Medical School (Tr. 119-120, 180-181). 

The appellant had a constitutional right to the process 

| 

he requested. 


Article VI of the Bill of Rights. 
Rule 17(b), Federal Rules of Criminal Procedure. 


II. Illegal Search and Seizure. 

(See November 19, 1962 Transcript of Proceedings before 
Judge Youngdahl, pp. 4-26; December 7, 1962 Transcript of 
Proceedings before Judge Youngdahl, pp. 3-5.) 


15. April 11, 1963 Transcript, pp. 11-12. 


atte 


The Government's principal evidence of crime--the 
eleven capsules of heroin charged against the appeliant-- 
was obtained by an illegal search and seizure made under 
color of an invalid warrant. 

A. The search warrant was invalid. The search warrant 
for the appellant's home had issued on the basis of a joint 
affidavit signed by two Narcotics Squad detectives and a 
Police Department matron, in which the three affiants 
asserted their belief "that there is not [sic] illicit 
narcotic drugs being secreted inside” the premises for 
which they sought the warrant. This joint affidavit was 
prepared and filed after the May 10, 1962 decision of this 
Court in Masiello v. United States, 113 U.S. App. D.C. 32, 
304 F. 2d 399, in which this Court criticized the use of 
joint affidavits in support of applications for warrants, 
asserting them to be undesirable. The affidavit in question, 
like that in the Masiello case, was drawn in a narrative 
third person form, so that it was impossible to tell from 
the affidavit with any precision which of the affiants was 
swearing to each averment set forth therein, or indeed, that 


each averment fell within the personal knowledge or testi- 


monial competency of any of the affiants. 


When the appellant challenged the validity of the 
warrant in the court below, the United States Commissioner 
testified in behalf of the Government and over the objection 
of the appellant. According to his testimony, in issuing 


4 


the warrant he did not have the original affidavit in 
front of him, but instead had an unexecuted copy, which 
he misread, taking it to assert the affiants' belief that 
narcotic drugs.were being secreted in the appellant's 
home .28/ Although he testified that it was his opinion 
that the word "not" was a typographical error, he stated 
that if he had read the affidavit as it was actually written 
he "wouldn't have issued the search warrant. "2L/ 

The two Narcotics Squad detectives who subscribed to 
the joint affidavit also testified in behalf of the Govern- 
ment and over the defendant's objection. One of them, who 
typed the affidavit, asserted that the word "not" represented 
a typographical error, and that the intended word was “now. "28/ 
The other testified that he had read the affidavit prior to 
signing it, but did not recognize that the word was "not": 
his impression was that the word was "now. "22/ The third 
joint affiant, the Police Department matron, took the stand 
in behalf of the Government, but gave no testimony on this 
point. However, upon cross-examination by appellant's 
counsel, she did admit that she had no personal knowledge 


of at least some of the matters to which she had sworn in 


16. November 19, 1962 Transcript, p. 13. 
17. November 19, 1962 Transcript, p. 14. 
18. November 19, 1962 Transcript, p. 7. 
19. December 7, 1962 Transcript, p. 4. 
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the joint affidavit 20/ Nevertheless, the court declined 
to strike her affidavit as incompetent, 21/ and sustained 
the validity of the warrant on the ground that the word 
"not" in the supporting affidavit "was a purely mechanical 
mistake in a pro forma, conclusory statement, and such mis- 
take did not vitiate the substance of the affidavit ."22/ 
Article IV of the Bill of Rights provides in part 
that "no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation." Manifestly, the joint 
affidavit here in issue could not establish probable cause, 
for by its plain terms it affirmed the lack thereof. The 
prosecution contends that this was an error, and that the 
joint affiants did not mean what they swore to, but its 
opposite. However, the question whether the warrant issued 
constitutionally is answered by what they actually swore to, 


and not by what they later said shey meant to swear to. 


Jones v. United States, 362 U.S. 25 267, ie (1960). 


Giordenelio v. United States ee -S. 480 (1958 
Jonnson v. United wy 333 U.S. 10 (1948). 
United States v. Xeleher, 55 U. s. App. D.C. 132; 2 


———S. 2d O34 (1905). 


Moreover, apart from the affiants' joint assertion of 


a belief that the contraband was not in the appellant's 


20. November 19, 1962 Transcript, pp. 23-26. 
21. November 19, 1962 Transcript, p. 26. 
22. December 20, 1962 Memorandum of Judge Youngdahl, p. 2. 
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home, it is transparent that none of the affiants was 
competent to swear to all of the facts set out jointly 
in the affidavit in defiance of this Court's strictures 
in Masiello v. United States, supra. 

B. The search and seizure was illegal. The lawful- 
ness of the search and seizure macie under the warrant was 
also challenged by appellant's motion to suppress. By its 
terms the warrant authorized only a search for and seizure of: 

. . . heroin, syringes, tourniquets, cookers, and 

paraphernalia used in the preparation of heroin for 

retail. Any other paraphernalia used in the prepara- 
tion and dispensation of heroin and any other narcotic 
drugs. Any other narcotic drugs illegally held. 

Concededly, the search and seizure which was actually 
made exceeded the limits of the warrant, as shown by the 
officers' return endorsed thereon, which lists as items 
seized "miscellaneous papers" and "$157.00 in dash." Never- 
theless, the court below overruled the appellant's contention 
that since the search and seizure made under the warrant 
went beyond the scope of the warrant to include the seizure 
of property not covered by it, the search and seizure was 
illegal and could not be justified by the warrant .23/ 

Article IV of the Bill of Rights guarantees that the 
“right of the people to be secure in their perscde, houses, 
papers, and effects, against unreasonable searches and 


seizures, shall not be violated." That Article "prevents 
| 


23. December 20, 1962 Memorandum of Judge Youngdahl . 


the seizure of one thing under a warrant describing another. 
As to what is to be taken, nothing is left to the discre- 


tion of the executing officer." 


Merron v. United States, 275 U.S. 192, 196 (1927). 


Here, even if the search warrant had been valid, the 
search and seizure actually conducted under it exceeded 
its limits, cannot be justified by it, and accordingly was 
unreasonabie. 

Agnello v. United States, 269 U.S. 20 (1925). 

The appellant was a “person aggreived by an unlawful 
search and seizure,” and the court below should have granted 
his motion "to suppress for use as evidence anything so 
obtained om the ground that .. . the warrant was illegally 
executed,” and on the further ground that property seized 
was not that described in the warrant. 


Rule 41(e), Federal Rules of Criminal Procedure. 


III. Illegal Psychiatric Discovery. 

(See January &, 1963 Transcript of Proceedings before 
Judge Keech, pp. 1-6; March 15, 1963 Transcript of Proceed- 
ings before Judge Hart, pp. 1-7; Tr. 102-121, 192-208.) 

The principal evidence by which the Government attemp- 
ted to prove the appellant's capacity to commit the crimes 
charged against him was obtained by violating the appellant's 
constitutional rights to a speedy trial, to due process, and 


to freedom from self-incrimination; and accordingly that 
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evidence should have been suppressed, and immunity granted 
to him. ! 


The extraordinary and prejudicial circumstances under 


which, instead of being tried when his case was reached, 
the appellant was committed to Saint Elizabeths Hospital 
upon the prosecutor's motion and over appellant's objection 
are detailed on pages 3 through 6 of this brief. The pro- 
secution has never contended that the appellant's commitment 
was sought by it for the purpose of determining his competency 
to stand trial. In fact that commitment was used as a mech- 
anism whereby the prosecution could postpone trial to avoid 
the consequences of its own unwarrantable lack of preparation 
to meet an issue upon which it had been on specific notice 
for three months, and at the same time to compe} discovery 
of the appellant's case. Ultimately, except for the testi- 
mony of Dr. Owens, the prosecution's entire dase on the 
question of the appellant's capacity was based upon data 
obtained in the course of the appellant's involuntary con-= 
finement at Saint Elizabeths Hospital over his objection. 
Prior to the trial, the appellant had moved unsuccess- 
fully to suppress these data for use against him and to 
dismiss the case on constitutional grounds as well as 
pursuant to 18 U.S.C. § 1406 .24/ At the trial he seasonably 


24, March 15, 1963 Transcript of Proceedings before Judge 
Hart, pp. 1-7. 
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registered a continuing objection to the receipt of any 
such data in evidence, as constituting an invasion of his 
constitutional privileges. The court overruled the objec- 


tion (Tr. 102), and permitted the data in question to be 


used against the appellant (Tr. 102-121, 192-208). 

The shotgun procedure whereby the appellant was com- 
mitted denied him the speedy trial to which he was entitled, 
and thus was grounds for dismissing the indictment. 


Article V of the Bill of Rights. 
Smith v. United States, No. 17106, D.C. Cir., 
August 15, 1 & 


Be oF ea Sree Oe App. D.C. 27, 29; 
The appellant's commitment denied him due process in 
that it represented arbitrary action and gave the prosecution 
discovery of his case against his will, when no provision 

for such discovery is made by the law of the land. The 
Federal Rules of Criminal Procedure provide the measure 
discovery possible against a person charged with crime: 
there is none. 

Article V of the Bill of Rights 


Rules 16 and 17, Federal Rules of Criminal Procedure 
Rudder v. United States, 96 U.S. App. D.C. 329; 226 


. 2a 5 (1955). 
The appellant's commitment cannot be justified by the 
provisions of 24 D.C. Code § 301, a statute which must be 
construed and administered consistently with constitutional 


safeguards and traditional procedures in criminal cases. 
Lynch v. Overholser, 369 U.S. 705 (1962). 
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By its own terms, this statute is wholly inapplicable to 


a compulsory commitment absent prima facie evidence or 
personal observation by the court indicating that the 
defendant is "unable to understand the proceedings against 
him or properly to assist in his own defense," and even in 
such circumstances, the commitment is only discretionary 
with the court, as indeed it must be to pavvive acvack on 
constitutional grounds. 
In granting the Government's committal motion, the 
court exercised no discretion whatever, but acted with 
complete arbitrariness and without even consulting its own 
Legal Psychiatric Services, a proper first step if it were 
to exercise any discretion in the matter. 


Leach v. United States, U.S. App. D. C.: 320 
<__Fs 28 670, 872-673 T1963). Sos 


Simpson v. United States 
mec “2d 803, 805, g05-(1963). PGpinion 9 oF-tnier 
Judge *Bazelon. 


The only provision of law enabling the prosecution to 
obtain the appellant's evidence by compulsory process is 
18 U.S.C. § 1406. That statute confers immunity upon per- 
sons who are forced to furnish the Government with evidence 
4t could otherwise use against them, as indeed it must in 
order to meet constitutional guarantees. Here the Govern- 
ment has compelled the appellant to give it his evidence, 
and accordingly the appellant is entitled to the immunity 
provided by the only statute which can justify and legitimate 


the Government's act. 


-51- 


By his involuntary commitment, the appellant was com- 
pelled in a criminal case to be a witness against himself, 
aespite the specific constitutional Guarantee against such 
compulsion. This constitutional protection, which is clearly 
applicable to persons of unquestioned sanity, a fortiori 
must extend to those who, because they themselves are not 
competent, need it even more. 

Article V of the Bill of Rights. 


IV. Deficient Government Proof. 


(See Tr. 307, 6, 265-270, 296-299; April 11, 1963 
Transcript of Proceedings before Judge Hart, pp. 2-10, 16.) 

The trial court erred in refusing to instruct the jury 
about the inferences it could fairly draw from the Govern- 
ment's failure to produce its own witnesses who had important 
special knowledge about key issues in the case. 

At the conclusion of the trial, the appellant argued 
to the jury that the Government's case of possession rested 
upon the unsupported word of Detective Paul, a witness of 
hazy memory and shifting story, and essentially upon his 
account of an irregularly unrecorded confession he claimed 
the appellant made to him in Detective Didone's presence. 
The thrust of the appellant's argument upon this important 
point was that to prove beyond a reasonable doubt the account 
given by Detective Paul, the Government should have offered 
the confirmatory testimony of Detective Didone, whom it had 
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told the jury panel it would produce (Tr. 207), and in 
default of such testimony must face the adverse implica- 
tions raised by its failure to do so (Tr. 265-269). Simi- 
larly, in connection with the Government's base! on capacity, 
the appellant argued that the Government had the advantage 
of all of the psychiatric staff of Saint Elizabeths Hospital, 
but had produced only witnesses of no special qualification 
in the field of narcotic addiction who had little or no 
personal contact with the appellant (Tr. 270). ‘Te court 
was asked to instruct the jury, consistently with this 
theory of defense, about the implication and inference 
present when a witness who is identified with one side of 
the controversy is not produced. The court declined to do 
so (Tr. 296-297). | 

Following his conviction the appellant moved for a new 
trial based in part upon the failure of the Government to 
call Detective Didone and the psychiatric and psychological 
experts who had actually examined the appellant privately, 
and in part upon the refusal of the court properly to in- 
struct the jury upon the implications of that failure .22/ 


| 
The court denied the motion .20/ 


The detective and the experts were Government witnesses. 


The prosecution, unlike the appellant, knew what their 
| 


25. April 11, 1963 Transcript, pp. 2-8. 
26. April 11, 1963 Transcript, p. 16. 
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testimony would be. "The rule even in civil cases is that 
if a party has it peculiarly within his power to produce 
witnesses whose testimony would elucidate the transaction, 
the fact that he does not do so creates the presumption 
that the testimony, if produced, would be unfavorable." 
Graves v. United States, 150 U.S. 118 (1893). 


The inadequacy of the Government's evidence is, as a 


matter of law, not a point in favor of the prosecution, but 


instead a point in favor of the defense. If an indigent 
defendant is not to be prejudiced, and the prosecution 
unfairly benefited, the jury must be instructed in this 
matter of law, especially when, as here, the Government's 
case on capacity was a mere insubstantial wraith, and the 
Government's case on possession hung by a single thread 
and credibility was an issue. 

Gordan v. United States, 112 U.S. App. D.C. 33; 299 


id al 
Simpson v. Oa 853 States p. D.C. 
320 F. 2d 303, SOE, 808 ( rea) Biesencingy 
Opinion of chiet Judge Bazelon, note 4. 


Vv. Improper Presumptions. 
(See Tr. 326-328, 284-289.) 


The trial court erred in giving the Government the 
benefit of inapplicable statutory presumptions whereby 
possession of narcotics is deemed to constitute prima facie 
proof of guilt, in the absence of any factual allegation 
or showing by the Government which would entitle it to the 
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benefit of these presumptions. The court denied the appel- 
lant's formal request for jury instructions with respect to 


the presumptions arising under the relevant narcotics law, 


and instructed the jury to the contrary (Tr. 285-286, 288). 


The requested instructions were: 


(7) 21 U.S.C. 174, under which the defendant 
stands charged, makes contraband only imported nar- 
cotic drugs, and the Government must prove beyond a 
reasonable doubt that the drugs here in issue were 


195975 
United -» 1900). 


(8) If from the evidence you find as a fact 
that the defendant had in his possession narcotic 
drugs not in the original stamped package, you may 
not assume from this fact a violation of 26 U.S.C. 
4704 unless you find from the evidence that he did 
not obtain these drugs from a registered dealer in 
pursuance of a prescription issued for legitimate 
medical uses as provided by law and that he did not 
obtain these drugs from a registered physician or 
other practitioner in the course of his Poses 
practice as provided by law. 26 U.S.C. 4704(b). 


Both statutes under which the appellant stands con- 
victed are directed to unlawful commerce in dangerous drugs. 
They have in common an extraordinary proviso of doubtful 
constitutionality whereby proof of mere possession may 
establish the substantive offense, which is not mere pos- 
session. 

Under 21 U.S.C. § 174, the substantive offense is 
facilitating the importation, concealment or sale of any 
illegally imported narcotic drugs, and according to the 
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statute this offense may be shown by proof that the defen- 
dant possessed “the narcotic drug" (not proof that the 
defendant possessed an unimported narcotic drug). Under 


the terms of the statute, "such possession [of imported 


narcotic drugs] shall be deemed sufficient evidence to 
authorize conviction unless the defendant explains the 
possession to the satisfaction of the jury." By its plain 
terms, the statute does not extend to domestically produced 
narcotic drugs. The statute does not say that a person in 
possession of a domestically produced narcotic drug must 
prove its domestic origin, and the statute should not be so 
extended by judicial construction. A criminal statute must 
be strictly construed, especially where, as here, grave 
constitutional doubts would be raised by any such extension. 
21 U.S.C. § 174 does not indicate specifically what is 
meant by the obligation it imposes upon the defendant to 
explain the possession to the satisfaction of the jury. 
If this requirement be not held unconstitutionally vague, 
it also must be construed with respect to the object of the 
statute, the apprehension of those who traffic commercially 
in narcotic drugs, and not of their victims. Under such a 
construction, for purposes of the statute, possession such 
as is charged against the appellant here would be satisfac- 
torily explained to the jury as a matter of law by proof 
that the appellant is a narcotics addict, and that the 


mr 


quantity involved was consistent with his own nesdas being 
less than his own daily requirement. The non-commercial 
nature of his possession would be explained by these facts 
and by the attendant circumstances of possession. 

26 U.S.C. § 4704 purports to be a revenue measure, 
and the substantive offense is tax evasion. Since the 
revenue aspect of the instant case amounts to a small frac- 
tion of a cent, the charged offense would aonent to fall 
within the de minimus rule. In any event, while the section 
provides that the absence of appropriate tax paid stamps 
from narcotic drugs shall be prima facie evidence of viola- 
uton by the person in whose possession the same. may be 
found, it provides exceptions in favor of prescriptions and 
dispensations. The Government did not prove in this case 
that these exceptions were inapplicable to the drugs charged 
against the appellant. Under the rule that one who seeks 
the benefit of a statutory presumption must prove himself to 
fall within the terms of the statute, the Government is 


accordingly not entitled in this case to the benefit of 


the presumption. | 

The appellant also contends that the narcotics statutes 
under which he stands convicted are unconstitutional as 
abuses of the Federal revenue laws, invasions of the state 
police powers, and violations of Article V of the Bill of 
Rights, denying him due process and compelling him to bear 
witness against himself. 

Walker v. United States, No. 17,897, D.C. cr., 


OV r) . 
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Finally, the appellant contends that, in the circum- 
Stances of this case, unless the conceded fact that the 
appellant is a narcotic drug addict is conclusively deemed 
to be an explanation of possession which precludes the 


Statutory presumptions, those presumptions would make it 
a@ criminal offense to be afflicted by drug addiction, and 
thus would be unconstitutional under the doctrine of 
Robinson v. California, 370 U.S. 660 (1962). 


VI. Cruel _and Unusual Punishment. 

(See May 17, 1963 Transcript.) 

The sentence imposed upon the appellant is so harsh 
as to exceed constitutional limits, and so unjustified 
as to be a cruel and unusual punishment in violation of 
the Bill of Rights. 

To hold the appellant a criminal, punishable by a 
minimum sentence of five years, without the possibility 
of probation or parole, on the basis of the evidence ad- 
duced in this case would subject him to severe criminal 
punishment for being afflicted by a disease. This cannot 
constitutionally be done. If his disease be a public 
menace, it should be dealt with, not as a heinous crime, 
but as a disease, along the lines clearly provided by 
local statute. 


Robinson v. California, 370 U.S. 660 (1962). 
24 D.C. Code > et seq. 
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CONCLUSION 
| 


In view of the foregoing, and of this Court's learn- 
ing, industry, and capacity to do justice, the appellant, 
from his jail cell under doom of sentences totaling fifteen 
years without the possibility of probation or parol; hope- 


fully awaits the Government's confession of error, or in 


the alternative, the judgment of this Court. 


Wrath bedi, 


Attorney for Ap ant 
1625 K Street, N. W. 
Washington, D. C. 
(Appointed by this Court ) 


December 10, 1963 


October 19, 1961 


Mr. Oscar Altshuler 
Assistant U.S. Attorney 
U.S. District Court, for 
The District of Columbia 
Washington, D.C. 


RE: CASTLE, James 
Dear Sir: 


I the undersigned have made an examination of the above 
person in accordance with Section 5 (a) Title 1, Public Law 
764-84th Congress. 


The patient is colored, male, 38 years of age and was 
admitted to D.C. General Hospital October 18, 1961 as a 
voluntary patient for an examination as a drug user. Patient 
gives a 6 year history of drug addiction. He is a user of 
Heroin. Prior to admission he was taking 12 capsules of 
Heroin q.d. Signs and symptoms of narcotic withdrawal were 
present on admission. Patient was treated with Dolophine 
for narcotic withdrawal. 


However, it would not be in the public interest to 
commit this patient for rehabilitation as a drug user because 
in our opinion this patient is not rehabilitatable because, 
iB The patient is not sufficiently motivated for treatment, 

b) The history of addiction is too long, and the patient is 


a chronic recidivist, (c) The patient has no insight into the 
problems of addiction and (d) The patient has no insight into 
what is required in terms of long term treatment. 


Sincerely yours, 


CONSTITUTIONAL AND STATUTORY 
PROVISIONS AND RULES INVOLVED 


CONSTITUTIONAL PROVISIONS INVOLVED 


Article IV of the Bill of Rights: 


The right of the people to be secure in their 
persons, houses, papers, and effects, against un- 
reasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, 
and particularly describing the place to be searched, 
and the persons or things to be seized. 


Article V_ of the Bill of Rights: 
| 


No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury, except in cases arising 
in the land or naval forces, or in the Militia, when 
in actual service in time of War or public danger; 
nor shall any person be subject for the same offence 
to be twice put in jeopardy of life or limb; nor shall 
be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, 

‘or property, without due process of law; nor shall 
private property be taken for public use, without 
just compensation. 


Article VI of the Bill of Rights: 


In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the 
crime shall have been committed, which district shall 
have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; 
to be confronted with the witnesses against him; to 
have compulsory process for obtaining Witnesses in 
his favor, and to have the Assistance of saianainns for 
his defence. 


Article VIII of the Bill of Rights: 


Excessive bail shall not be required, 
sive fines imposed, nor cruel and unusual . 
inflicted. 


APPENDIX B (2) 


| STATUTORY PROVISIONS INVOLVED 


18 U.S.C. § 1406: 


Whenever in the judgement of a United States 
attorney the testimony of any witness, or the pro- 
Guction' of books, papers, or other evidence by any 
witness, in any case or proceeding before any grand 
jury or court of the United States involving any 
violation of-- 


(1) any provision of part I or part II of 
subchapter A of chapter 39 of the Internal 
Revenue Code of 1 the penalty for which 
is! provided in subsection (a) or (b) of sec- 
tion 7237 of such Code, 


(2) subsection (c), (h), or (1) of section 
2 of the Narcotic Drugs Import and Export Act, 
as amended (21 U.S.C., sec. 174), or 


(3) the Act of July 11, 1941, as amended 
{21 U.S.C., sec. 184a), 


is necessary to the public interest, he, upon the 
approval of the Attorney General, shall make appli- 
cation to the court that the witness shall be in- 
‘structed to testify or produce evidence subject to 
the provisions of this section, and upon order of 

the court such witness shall not be excused from 
testifying or from producing books, papers, or other 
evidence on the ground that the testimony or evidence 
required of him may tend to incriminate him or sub- 
ject him to a penalty or forfeiture. But no such 
witness shall be prosecuted or subjected to any 
penalty or forfeiture for or on account of any trans- 
action, matter, or thing concerning which he is com- 
pelied after having claimed his privilege against 
self-incrimination, to testify or produce evidence, 
nor shall testimony so compelled be used as evidence 
in any criminal proceeding er: prosecution des- 
cribed in the next sentence) against him in any court. 
No witness shall be exempt under this section from 
prosecution for perjury or contempt committed while 
giving testimony or pruducing evidence under compul- 
Sion as provided in this section. 


21 U.S.C. § 174: 


Whoever fraudulently or knowingly iacets or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, 
contrary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation, 
concealment, or sale of any such narcotic drug after 
being imported or brought in, knowing the same to 
have been imported or brought into the United States 
contrary to law, or conspires to commit any of such 
acts in violation of the laws of the United States, 

_ shall be imprisoned not less than five or more than 
twenty years and, in addition, may be fined not more 
than $20,000. For a second or subs ent offense 
(as determined under section 7237 (c) of the Internal 
Revenue Code of 1954), the offender shall be impris- 
oned not less than ten or more than forty years and, 
in addition, may be fined not more than ,000. 


Whenever on trial for a violation of this section 
the defendant is shown to have or to have /had posses- 
sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction 
unless the defendant explains the possession to the 
satisfaction of the jury. 


26 U.S.C. § 4704: 


(a) General requirement. 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate tax- 
paid stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the 
person in whose possession the same may be found. 


(b) Exceptions in case of registered practitioners. 


The provisions of subsection (a) shall not apply-- 


(1) Prescriptions. | 

To any person having in his or her possession 
any narcotic drugs or compounds of narcotic drug 
which have been obtained from a registered dealer 
in pursuance of a written or oral Peenorsy= ie 
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referred to in section 4705 (c) (2), issued for 
legitimate medical uses by a physician, dentist, 
veterinary surgeon, or other practitioner regis- 
tered under section 4722; and where the bottle 
or other container in which such narcotic drug 
or compound of a narcotic drug may be put up by 
the dealer upon said prescription bears the name 
and registry number of the druggist, and name 
and address of the patient, serial number of 
prescription, and name, address, and registry 
number of the person issuing said prescription; 
or 


(2) Dispensations direct to patients. 


To the dispensing, or administration, or giving 
away of narcotic drugs to a patient by a registered 
physician, dentist, veterinary surgeon, or other 
practitioner in the course of his professional 
practice, and where said drugs are dispensed or 
administered to the patient for legitimate medical 
purposes, and the record kept as required by this 
subpart of the drugs so dispensed, administered, 
distributed, or given away. 


D.C. Code § 24-301(a): 


Whenever a person is arrested, indicted, charged 
by information, or is charged in the juvenile court 
of the District of Columbia, for or with an offense 
and, prior to the imposition of sentence or prior to 
the expiration of any period of probation, it shall 
appear to the court from the court's own observations, 
or from prima facie evidence submitted to the court, 
that the accused is of unsound mind or is mentally 
incompetent so as to be unable to understand the pro- 
ceedings against him or properly to assist in his own 
defense, the court may order the accused committed to 
the District of Columbia General Hospital or other 
mental hospital designated by the court, for such 
reasonable period as the court may determine for exam- 
ination and observation and for care and treatment if 
such is necessary by the psychiatric staff of said 
hospital. If, after such examination and observation, 
the superintendent of the hospital, in the case of a 
mental hospital, or the chief psychiatrist of the Dis- 
trict of Columbia General Hospital, in the case of the 
District of Columbia General Hospital, shall report that 
in his opinion the accused is of unsound mind or mental- 
ly incompetent, such report shall be sufficient to 
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authorize the court to commit by order the accused 

to a hospital for the mentally i111 unless ithe accused 
or the Government objects, in which event, the court, 
after hearing without a jury, shall make a judicial 
determination of the competency of the accused to 
stand trial. If the court shall find the accused to 
be then of unsound mind or mentally incompetent to 
stand trial, the court shall order the accused con- 
fined to a hospital for the mentally ill. 


D.C. Code § 24-603(a): | 


Whenever the Commissioners have probable cause 
to believe that any person within the District of 
Columbia, other than a person referred to in sub- 
section (v) hereof, is a drug user, they forthwith 
shall order any law enforcement officer of the District 
of Columbia to bring that person before them, to con- 
duct a preliminary examination, and if they find suffie 
dient evidence of addiction, as hereinbefore defined, 
they shall cause that person to be placed in an insti- 
tution to be designated by them for an examination by 
physicians pursuant to section 24-605. 


D.C. Code § 24-605(a): 


Whenever the Commissioners order a patient into 
an institution pursuant to the provisions of section 
24-603, they shall immediately appoint two qualified 
physicians, one of whom shall be a psychiatrist, to 
examine the said patient, and within five days after 
such appointment, each physician shall file with the 
United States Attorney for the District of Columbia, 
a written report of such examination, which shall 
include a statement of his conclusion as fo whether 
the patient is a drug user. 

| 


D.C. Code § 24-605(»): | 


The United States Attorney for the District of 
Columbia shall review the facts and circumstances of 
each case submitted to him and present by petition 
those in which he feels justification exists in the 
public interest to the United States District Court 
for the District of Columbia for determination and 
disposition, or dismiss the patient from custody. A 
copy of such petition shall be served on the patient 
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in open court, at which time the court shall set a 
hearing date and advise the patient of his right to 
counsel and his right to demand within five days a 
trial by jury. 


D.C. Code § 24-608 (in part): 


If the court finds the patient to be a drug 
user, it may commit him to a hospital designated by 
the patient or the Commissioners and approved by the 
court, to be confined there for rehabilitation until 
released in accordance with section 24-609. 


D.C. Code § 24-611: 


The patient in any proceedings under sections 
24-601 to 24-611 shall not be deemed a criminal and 
the commitment of any such patient shall not be deemed 
@ conviction. 


RULE INVOLVED 


Federal Rules of Criminal Procedure, Rule 4i(e): 


A person aggrieved by an unlawful search and 
seizure may move the district court for the district 
in which the property was seized for the return of 
the property and to suppress for use as evidence any- 
thing so obtained on the ground that (1) the property 
was illegally seized without warrant, or (2) the war- 
rant is insufficient on its face, or (3) the property 
seized is not that described in the warrant, or Th) 
there was not probable cause for believing the exist- 
ence of the grounds on which the warrant was issued, 
or (5) the warrant was illegally executed. The judge 
shall receive evidence on any issue of fact necessary 
to the decision of the motion. If the motion is granted 
the property shall be restored unless otherwise subject 
to lawful detention and it shall not be admissible in 
evidence at any hearing or trial. The motion to sup- 
press evidence may also be made in the district where 
the trial is to be had. The motion shall be made 
before trial or hearing unless opportunity therefor 
did not exist or the defendant was not aware of the 

for the motion, but the court in its discretion 

may entertain the motion at the trial or hearing. 
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Introduction 
After giving careful consideration to the appeties’s brief, the 
appellant finds no occasion to modify his own brief in chief in any 
respect. Appellant relies on his original statement of the case, his 
own statement of the questions presented by this appeal, and indeed all 
of the representations of fact and legal arguments he hes heretofore 
made. However, in view of some of the assertions contained in the 


appellee's brief, the appellant wishes to supplement his own argument 


factually on one question. In addition, the appellant wishes to point out 


some serious errors appearing in the appellee's brief and to specify 


certain important points presented by this appeal which the appellee's 
brief does not even purport to deal with, although they have been pre- 
served, presented and briefed by the appellant. 

I. Supplemental Information Furnished by the Appellee's 


Brief about Its Failure to Call as a Witness on the Critical 
Issue of Capacity the Saint Elizabeths Staff Psychiatrist 


Who Actually Examined the Appellant. 
The appellant's brief in this case points out at page 19 that the 


prosecution failed to produce a single psychiatrist or psychologist who 
had privately examined the appellant, and argues at pages 52-53 that 

the District Court erred in refusing to instruct the jury about the infer- 
ence it could draw from this failure -- i.e. that the testimony if produced 
would not favor the Government's cause. 

As appears from the Saint Elizabeths Hospital record produced at 
the trial and marked as Defendant's Exhibit for Identification 1-B, the 
examining psychiatrist in question was Dr. Glenn Legler. Dr. Legler's 
testimony would in fact have favored the appellant, according to the 
appellee's brief, page 16, footnote 13, which states: 

Dr. Legler has previously expressed views ver 


favorable to appellant's defense at trial. [Emphasis 
supplied. ] 


This information, which was not known to the appellant until he read it 


in the appellee's brief, shows that the proposed instruction was appropriate 


| 
and necessary, and dramatizes the serious prejudice resulting to the 


appellant from the trial court's failure to give the proposed instruction. 
Moreover, it raises a serious question about the propriety of the pro- 
secution's failure to produce Dr. Legler at the trial, or even to inform 
the defendant or his court-appointed counsel about the nature of the 
testimony he would give, if called. As this Court pointed ou in 
McFarland v. United States, 80 U.S. App. D.C. 196, 150 F. 2d 593, 
cert. denied, 325 U.S. 788 (1945): "It is often said and often forgotten 


that the duty of a prosecuting attorney is not to convict defendants but 


to try them fairly." 


Il._Inapposite Citations Contained in the Appellee's Brief. 
A. Wheeler v. United States, 82 U.S. App. D.C. 363, 165 F. 2d 


225, cert. denied, 333 U.S. 829 (1947), is cited in appellee's brief, at 
page 13, to support the proposition that authority to order a mental exam- 
ination of a defendant is under the statute "entrusted to the sound discretion 
of the trial court."" This case stands for no such proposition. Instead it 
holds that a defendant must make a prima facie showing of mental incapacity 
to require the court to order a complete mental examination. 

B. Winn v. United States, 106 U.S. App. D.C. 133, 270 F. 2d 326 
(1959), is cited in appellee's brief, at page 13, to support the proposition 


that in moving for the appellant's involuntary commitment to Saint Elizabeths 


Hospital for mental examination the prosecution "was doing nothing more 
than following the specific mandate of this Court." This case stands for 
no such proposition. In Winn there was no question of involuntary com- 
mitment involved. The question there was whether the mental examination 
desired by both the prosecutor and the defendant should be limited to the 
question of competency to stand trial, where both the prosecution and the 
defendant wanted a more comprehensive examination. 


C. Hughes v. United States, 113 U.S. App. D.C. 127, 306 F. 2d 


287 (1962), and Fouquette v. Bernard, 198 F. 2d 860 (9th Cir. 1952), 


cert. denied, 345 U.S. 912 (1953), are cited in appellee's brief at page 
13. They are the only Federal cases adduced to support the Government's 
claim that appellant's assertion that he was compelled to give evidence 
against himself by being involuntarily committed for a mental examination 
“has been rejected by every court in the United States which has had 
occasion to consider the question."" These cases support no such claim. 
Hughes involved no question of compulsory commitment, but instead 
related to the propriety of a voluntary psychiatric examination of a defen- 
dant after arraignment, without court order, and upon the United States 
Attorney's own initiative. In Fouquette there was no objection to the 
psychiatric examination which was made, and the issue was whether the 
fruits of a voluntary examination could be adduced against a defendant, 


despite the privilege between patient and physician. 
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D. Hughes v. United States, supra, Taylor v. United States, 
95 U.S. App. D.C. 373, 222 F. 2d 398 (1955), and McFarland v. 


United States, supra, are cited in appellee's brief at page 14 as "com- 
pelling judicial precedent" supporting the ruling of the trial court 
admitting testimony by a psychiatrist based upon an involuntary 
psychiatric examination of the appellant. These cases stand for no 
such novel and unconstitutional proposition. The examination of the 
defendant in the Hughes case was voluntary; it was not coerced by legal 
process which issued over the defendant's objection. In the Taylor case, 
the court held that an incompetent defendant could not waive the physician - 
patient privilege which precluded the use of the attending physician's 
testimony, and it specifically did not reach the question vibctiiet the 
physician's testimony would have been admissible had he merely examined 
the defendant and had not treated him. In the McFarland case, the essen- 
tial question was whether a defendant may be given a physical examination 
without his consent, not whether the State can use pivelal or moral com- 
pulsion to extort communications from him, as is the case in a psycholo- 
gical examination. | 

E. Dolcin Corp. v. F.T.C., 94U.S. App. D.C. 247, 252, 219 
F. 2d 742 (1954), cert. denied, 348 U.S. 981 (1955), and Reilly Vv. 


Pinkus, 338 U.S. 269, 275 (1949), are cited in appellee's brief at page 15 


to justify the stringent restrictions which the trial court imposed upon 
the appellant's cross examination of the Government's expert witnesses. 
These cases actually tend to show that the trial court erred in its rulings. 
In Dolcin, a civil case involving an appeal from an order of the Federal 
Trade Commission, the restrictions on cross examination were far less 
stringent than those appearing in the present record, and related to 
matters of slight value to the petitioner's case. In Reilly, another civil 
case, but involving an appeal from a post office fraud order, it was held 
to be reversible error to deny the respondent a right to cross examination 
such as the appellant here sought to exercise. A fortiori, the constitu- 
tionally guaranteed right of a defendant in a criminal case to cross examine 
the witnesses against him on key issues is supported by these cases. 

F. United States v. Zuideveld, 316 F. 2d 873 (7th Cir. 1963), 
United States v. Paccione, 224 F. 2d 801 (2d Cir.), cert. denied, 350 


U.S. 896 (1955), Flanagan v. United States, 308 F. 2d 841 (Sth Cir. 1962) 


cert. denied, 374 U.S. 838 (1963), and Feguer v. United States, 302 F. 2d 
214 (8th Cir. 1962), are cited in appellee's brief at pages 15-16 to support 
the trial court's ruling whereby the appellant was denied subpoenas for 

the local psychiatrists who subscribed to the "Amicus Brief for Psychia- 
trists" proffered to this Court in Horton v. United States, Nos. 17, 261 


and 17,570. All of them relate to attempted serious abuses of court 


| 
process and none of them is even remotely pertinent to the instant case, 


which involves no question whatever of any such abuse. To illustrate, 
in Zuideveld the defendant requested 420 subpoenas for witnesses, many 


of whom lived outside the State and in foreign countries, and whose 


testimony was desired upon a non-controlling point. In Paccione, 


Flanagan and Feguer, the court declined to compel the attendance of 
certain witnesses, none of whom could proffer key testimony, and did 
so in contexts which strongly suggest abuses of process by the defendants. 
In the instant case, there can be no question of abuse of process, for 
subpoenas were sought for no more than three witnesses, locally 
situated, whose testimony would have a most important bearing upon a 
key issue and should have carried the day for the appellant with the jury. 
Unlike the Paccione case, in the instant case the subpoenas were timely 
sought, request therefor being made promptly when the et for them 
became known to the appellant. Moreover, the appellant's request for 
subpoenas was made most reasonably, appellant's counsel asking only 
that the court: | 

subpoena such of the psychiatrists who are friends of the Court 


and are in this area to appear here tomorrow morning and testify 
in behalf of the defendant, or, in default of such a s 


defendant would be perfectly willing to accept a stipulation from 
the United States Attorney that should these people appear and 
testify, that their testimony would be as contained in the brief 


in question. [Transcript 209] 


to justify the stringent restrictions which the trial court imposed upon 
the appellant's cross examination of the Government's expert witnesses. 
These cases actually tend to show that the trial court erred in its rulings. 
In Dolcin, a civil case involving an appeal from an order of the Federal 
Trade Commission, the restrictions on cross examination were far less 
stringent than those appearing in the present record, and related to 
matters of slight value to the petitioner's case. In Reilly, another civil 
case, but involving an appeal from a post office fraud order, it was held 
to be reversible error to deny the respondent a right to cross examination 
such as the appellant here sought to exercise. A fortiori, the constitu- 
tionally guaranteed right of a defendant in a criminal case to cross examine 
the witnesses against him on key issues is supported by these cases. 

F. United States v. Zuideveld, 316 F. 2d 873 (7th Cir. 1963), 
United States v. Paccione, 224 F. 2d 801 (2d Cir.), cert. denied, 350 


U.S. 896 (1955), Flanagan v. United States, 308 F. 2d 841 (Sth Cir. 1962) 


cert. denied, 374 U.S. 838 (1963), and Feguer v. United States, 302 F. 2d 
214 (8th Cir. 1962), are cited in appellee's brief at pages 15-16 to support 
the trial court's ruling whereby the appellant was denied subpoenas for 

the local psychiatrists who subscribed to the “Amicus Brief for Psychia- 
trists" proffered to this Court in Horton v. United States, Nos. 17, 261 


and 17,570. All of them relate to attempted serious abuses of court 


process and none of them is even remotely pertinent to the instant case, 
| 


which involves no question whatever of any such abuse. To illustrate, 
in Zuideveld the defendant requested 420 subpoenas for wittjesses, many 
of whom lived outside the State and in foreign countries, and whose 
testimony was desired upon a non-controlling point. In Paccione, 
Flanagan and Feguer, the court declined to compel the attendance of 
certain witnesses, none of whom could proffer key sane. and did 
so in contexts which strongly suggest abuses of process by the defendants. 
In the instant case, there can be no question of abuse of process, for 
subpoenas were sought for no more than three witnesses, locally 
situated, whose testimony would have a most important bearing upon a 
key issue and should have carried the day for the appellant with the jury. 
Unlike the Paccione case, in the instant case the subposons were timely 
sought, request therefor being made promptly when the need for them 
became known to the appellant. Moreover, the appellant's request for 
subpoenas was made most reasonably, appellant's counsel asking only 
that the court: | 


subpoena such of the psychiatrists who are friends of the Court 
and are in this area to appear here tomorrow morning and testify 
in behalf of the defendant, or, in default of such a subpoena, 
defendant would be perfectly willing to accept a stipulation from 
the United States Attorney that should these people appear and 
testify, that their testimony would be as contained in' the brief 

in question. [Transcript 209] 


Since the Government declined to make such a stipulation, its 


present contention that the testimony of these psychiatrists would have 


been "cumulative" is not tenable. 


Ili. Controlling Points Relied Upon by the Appellant which 


Are Not Discussed in the Appellees Brief. 


Among the controlling points urged by the appellant are the 
following: 

A. That the appellant was denied a Speedy trial when at the time 
his case was called for trial, and he was prepared to go to trial, with 
his expert witness in attendance, the Government, although it had been 
on written notice for months about the appellant's defense of insanity, 
solely on an unjustifiable claim of Surprise sought and obtained a con- 
tinuance of the trial so that the appellant could be committed to Saint 
Elizabeths Hospital and subjected to a psychiatric examination against 
his will. 


B. That the appellant was denied due process and the Government 
unlawfully given a bill of discovery against him when he was committed 


to Saint Elizabeths Hospital and subjected to a psychiatric examination 
against his will, solely in aid of the Government's preparation of a case 
against him, there being no question whatever of competency to stand 
trial raised by either the Government or the appellant. 


C. That the defendant is immune from prosecution pur suant to 
the explicit provisions of 18 U.S.C. § 1406, having been compelled by 


the Government to be a witness against himself by virtue of his involun- 
tary commitment to Saint Elizabeths Hospital and his subjection toa 


psychiatric examination against his will. 


D. That the quantity of narcotics which is involved in this case 
falls within the de minimus rule, being approximately one-thousandth 


| 
of an ounce, and calling for a tax of about one-tenth of a mill ($.0001). 
The appellee's brief does not even purport to deal with the above 


important points, although they were preserved, presented and briefed 
; | 
by the appellant. | 


Conclusion 


In the light of the appellant's brief in chief, and of the foregoing, 


the appellant respectfully requests that this Court reverse his conviction. 


Respectfully submitted, 


Worth Rowley 

Attorney for Appellant 
1901 N Street, N. W. 
Washington, D. C. 20036) 
(Appointed by this Court) | 
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rein, he refused nd reversed his course etce."5¢ 
The recore will that Philedelphia was declined before 
was stated aisc that the report of freezing rain was 
prior to Philadelphia and at that time a landing et 
Te 153-154-155-153}6 
incorrect statements of respondents in 
states " he declared an emergency etc,” 
ecrd will show that Captain Scott ceclared the emergency 
£s te point out that only the Pilot-in-Command 
to declere ar emergency 
incerrect statement by respondents in thelr 
as he approached tne field, he had the 
the two side windows, so that fe ard Scott 
thier heads cut tc guide the aircraft,” ,, The record 
will snow ce-pilot busted cut the petitioner's 
window only, and that Cast. Scott busted out nis own window, ( 
(Tr, 413). Respendents neve the record at thir disposal and 
it would seem that they would use the record snd its exa 
contents rather tnan thier own view points. Respcndcents should 
be aware that this Court can if it so wishes, review the 
entire record, end if did so, would find these incorrect state- 
ents and misconceptions that Petitioner is pointing out nowse 
Respondents counte ment on page 7 cf tneir 
" from the point where they first encountered heavy 
conditions between Elkins and Front Reyel, had knowingly and 


without justification flown their airereft for more then two 


hours into imcwn and probsble heevy feing conditions , thereby 


vicleting section 42.54 of the Civil Air Reguletions." 


Substantial, reliable nor either probative evidence hes been 


introduced in this case to beck up tais cherge, Cr for that 
matter,, the charged of violeting nm 60 : of the Civil 
Air Regulationse. As for the charge of lecking in the high 
degree of care, judgment, and responsibility require 
of ATP ratings, and that air safety and 
require the revocation of such,(pace 7, 
* the record will prove that it was with the highest degree of 
cere, skill, judgment and responsibility that petitioner and 
the crew handled the situation after encountering the icing 
conditions that were not forcasted and that it wes with skill, 
care and judgment that brought the aircraft tole safe landing 
with 47 people on Boards 
Respondents continue to insist thet petitioner encountered 
heavy icing ccenditions as far back as Elkins or a point between 
Elkins and Front Royal and flew for over Two hours ir, this 
condition, (page 7, respondents brief, ageir aie age 9, anc egein 
on psge 11,12,). This is contrary to ietnands on record, The 
t Of ae: excerpts rere 
taken from, show that the first report made we the eircreft of 
heavy ice or eny icing conditions at all, was nade not betwoen 
Elxins and Front Roysl, but crossing Vic ! 
miles from this point, some nour and ten minutss later,(Tr.390). 
The aircraft, rumbered 1535 V (Victor) mas | some 30 xiles 
past Front Royal before any mention of icing oond sitions 
(Tre390) “ 35V---0,.%- listen we're getting Loe pretty heavy up 
here is there any chanch of getting down to about five thousand 


we're down to an indicated one zero five knots now and its 
vuliding up pretty hoevy. 


N--(Nashington Cen ater)=- Roger taree five Victor stand by just 
a minute i'll see whst I can do for yous 


We-Three five Victor Weshington Maintain five thousand, 
35V--0.5. three five Victor is leaving seven at this time for five. | 
“Ne--Three five Victor Washingtor 


sires eirvay Victor four four 
cooks good for Belair, " 


our heading locks good you're 
present time ard heading 


ay 
at 


At this point the aircraft was appox. 136 miles from McGuire, 


the respondents keep insisting, This evidence is on records 


Respondents concede-that icing conditions were not forcasted 
prior te take off from Loutsville, Xy.eipage 13, footnotes of 
respondents brief) * Petitioner and Scott began te violate section 
42.54, the Board found, Not when they took off from Standiford, 
Dut wnen they unjustifiedly flew on after actually encountering 
neavy icing etc"™", Petitioner nese testified that after encoun- 
tering these icing conditions the sircraft lost its maneuverabe- 
tility, thet turning caused stalls, end that maneuver ing to a4 
lending at tnis time would be very dangerous, and thet was the 
reason for not landing st Baltimore, or Newcestel or the other 
airports that petitioner passed upe Respondents concede elso 
that the eircreft lost its maneuverability due to this icing 
condition( Respondents Brief page 12,) * it lost maneuverability 
because of ice on its control surfaces", 

Captain Scott end Petitioner both agreed that it was necessary 
at this tine to fly in a straignt path and elected MeGuire for 
landing as McGuire uss almost in @ direct line with the course 
we were flyinge it was just before arriving at McGuire when we 


wore tolc that McGuire was closed because of an eccident 


(page €, respondents brief) " Upon approaching the Echelon 

airway intersection east of Philadelpiia, petitioner was informed 
the first time that McGuire hsd been closed | because of a crash 
the end of the runway",. 

Being informed of this, we elected to proceed to Newark Airport 
which was the most direct airport in our path. Te were at this 
time maintsining 2COO feet altitude. We wer ty clearence to 
Newark airport and es we had asked . 2000 feete 

Shortly afterwards, just ss we were passing McGuire, we were 

climt to 4000 feet. We informed the controller that we 
could not climb to this altitude, the contro? ler said that if 

Zeclere an emergency they would open Nesuires Captain 

Scott at this time declered an emergency over the air and a 
landing was offered at McGuire. From this Point a very wide turn 
was made, and even being ss wide as it was and es slow as it was 
being msde, we encountered a stalling condition. The tum was 
completed and the aircraft was lined up on final approach, I 
asked the Co-pLlot to open my window, Captain Scott opened his, 
gust after the windows were opened and we hed our heeds out of the 


cockpit we saw the runway end landed the aircreft,. The flight wes 


over, this is the sctual conditions encountered and the actual 


truth behind the conditions that exsisted. 
Respondents stete on(page 15 of their orief) thet “when he 
turned sharply towerds Philadelphia and then completely reversed 
his course etc.” This statement is another ervor made by Respo- 


ndents in thier brief, for the record will show that the only 


turn mede during these conditions was 8 very wide turn as testie 


Horgan who watched the turm on radar and 
that the turn was very wide (Tr.l60). 
statement made by the respondents in 


conditions that exsisted, 


PANT TF A2 
CONDI TLONS 


Reeponden i 2 


itioner argues t : ; tions encou 


nave been moderate icing conditions as well 


have to 5s 


h 


ca 


lds twenty gallons of which it 
also the propellers and 
Alcohol is not a deeicing device, 

but @ antieicing device. We ned been using the alcohol all 
during the flight to prevent any ice from forming, and when the 
conditions worsen, the alcohol was used steacily, There is 


ove 


possibility that all tne alcohol was used up 


at there was ¢ 


malfunction in the system thet prevented the eleohel from 
reaching the window, Im not sure, but at any rate, if th 
alcohol system hed not failed or ran out, there would not have 
been ice on the window, 

The expert witness of the Administrator, an expert meteorocle 
ogist for thirty two years, defined heavy ice as a condition 
whereby an aircraft of a DC 3 type or heavier could not meintein 
altitude (Tr.252-264), 

Petitioner's aircraft did msintein altitude, it msintsined 
an altitude of 2000 feet for over en tour efter encountering 
these increasing conditions. Its only normal to request a 
different altitude after you encounter increasing ice or 


turbulent weather, aircraft do this every day. 


Petitioner requested lower altitudes this night until he 


found an altitude which he could maintein, s xermer sltitude, @ 
warmer layer of air, and when he found this warker lsyer of air ° 
the aircraft maintained thet altitude, 

Respondents claim that ths aircraft was in heavy ice 811 the 
way to McGuire, this is contrary to the expert meteorologist 
testimony. Respondents did not in any way diecredit the testimony 
of the meteorologist in thier brief, 


Another vite) poirt in this issue is the fect that some fifty 


a | A 
sircraft were in the area this night, some 14 to 27 of which 


were at ani through our altitudes, Theso aircraft, some smaller 
| 

some the same size, some larger,ere a1] identified by flight 

numbers or number of aircraft on the Administrator's exhibit 


No.# 7, @ tape recording that was introduced as evidence ° 


The Administrator did net charge any of these pilots with 
flying in heavy icing conditions as testified to by Mr. Day 
(Trel40}). If the Administrator had wantec to file charrces 
against these aircraft he would not have had trouble in doing 
so, for each aircrafts flight number and in most cases the name 
of the company was on tapes 

Tne fact is that we were singled out of all these aircraft 
and charges filec as such. It would certainly appear that fifty 
aircraft of various airlines that are equipted wita dispatchers 


Light plus pilcts checking weatcer prior to 


taxecfl, sould not i er sircraft into heavy icing conditions,” 


certainly sll of txese were not wronge 
Responcents rely heavy om the fect that Petitlo 
crew membsr on Board listened to the broadcasts of weather 
which ere giver each hour by flight service stations along air 
routese Responcerts ciseim that if we nad swichec over and listened 


to these brosdcssts we would nave been arare of 


conditions that preveile<,(see respondents orie 


Petitioner wishe 
time thet there are regulations pertainin 
listing watch on an assignec frequencye 
was instructed to contact anc monitor Wesningt 
frequency of 120.8 ".C. prior to Charlston ,“est Virginia(Tr,387), 
{(Tr.407), Petitioner’s aircraft stayed with this frequenc 
faithfully as we were instructsé *o do, Ffliviil INFCRMATICN 
MANUAL , VOLUME 13, December 1959, page 62 , cortsins this 


instruction: " after contect nas been established with ARTC 


Center, it is expected that tae pilot will asintein e listening 
watch on the assigned frequency until advised otherwise by 
the center.” This is exectly what petitioner's aircraft didse 
There is a definate reasor. for this regulation, for tae 
ARTC Center handles many eircratt at the same time and if there 
should be an emergency situation arise and traffic was required 
to alter its course or decend or what ever, the aircraft monitore 
ing the freqency would know Smmediately what the situation was 
and be ready to tske what ever action needece However, if 
an airoraft is swiching from one frequency to enother he is not 
following the regulations set forthe in the Administrator Ne 
Rivenburgh and Williems case, C.A.B. Order $1059 (August 2,1960) 
the examiner stated thet," it must slso be vescgineed that 
listening to two different communications channels simultaneously 
jues ertsil certain dissdvanteges, in partioular, the distrect~- 
ton of Listening to umnecessesry icentification signels end 
communications with other aircreft. It is the examiner's opinion 
that the lietering watch on en FSS facility, unless directed by 


ATC, is an optional matter with a pilot; and 1 net found 


estatlished that Williexs or Rivenburgh wes careless in this 


particuler.” 

Petitioner receivec weather informetion from Yastington 
Center all through the flight, oven tne respondents concede to 
tits on pace 16 of thier brtief,"Petitioner did ireceive from 
Jeshington Center and later from Philedelpria the terminal weather 


conditions at severs) sirports etc,"e 


Petitioner also weather infcrmation from Indianapolis 


Center on Frequency O.S, while monitoring thier frequency, 
However, the Administrator failed to save or obtain that tape 
recoréins, in fect Mr Day who t behalf of the Admire 
stated that he had made a search for other tape ree 
aircraft and found none. The adminis- 
shows @ifferent, (Tr.327) also see Petit- 
ioner's Brief page 1, )}e 
Petitioner wishes to point out another important 


heavy icingiwas in end sround the area that the Administ 


brosdcest ; } ‘ ; who wore 


2 


listering 


TPT TONER Tecene ae TRG 
ETI TIONER* SSUE PES. RDING 


PIXNDINGS THAT EE VIOLATED SECTION 


CIVIL AIR REGULATIONS 


Respondents base their findings that Petitioner violeted 


of the Civil Air Regulations, (opersted the sire 


reless and reckless msmrer) on tne grounds that, 


weather ctroadcssts 


orts after encountering ic@.» 


er has alreedy shown in this brief, thet not one of 
tnese charges are besed on or supportec by substantial, reliable 


er prebative eviderce in the and furthermore are 


contrary to the Scvernments cwn regulstions 


In the respondents charge 


rioms, is without merit 
abuse cf discreticur, 


hed lost a major pert 


airflow over the controls, maneuveri 
seemed dangerous, 8 

to a airport which was 

toet ass 

Aeronautics Board 


ve Conway 


tnvolved crassed while maneu 


mer. war 


Ou oe 


Cnly Captsin Scott sod 
cm the ground could make 
had to ve made then and there, 
Cligkt nt ir ion to Ncosuire where 


that ‘monday morning quarterbdecking y prevalle 


£ . aan o > - - j . . 
in th noe shen ae : : z 1% or tne 


‘ 32.2 
2S 24G 


decision 


Going further with their charges on this issue, Respondents 
cite tae following cases in support thereof, 
Administrator ¥. Tinger, 27 C.A.B. 1252 (1958) 
Administrator V¥. Rohweder, 


Administrator Vv. Warren 
pn ht 


<x: tne Rohweder case, at 1007, 


dictate thet any pilot upon 
t Fs ght rules) weather (without 
learence immociately commence a 180 
ree turn arr. ar srea of know VFF (Visual Flight 


three cases cited dy responcernts 
privete pilots who do not heave e instrurmen 


caugnt in instrunert weat 


to new pilots or pilots that 
enc are caught in instrument weather, 
» Clouds or otherwise marginal weatner, The Soard's 
are for these pilots to "immediately commerce a 
s to return to ar area of know /.F.R. weather," 
in support cf thier charges 
Petiticner’s case, but would be 
without merit in any case that delt with a! 
involving ar 
ion 


of icing con 


PETITIONER'S ISSUE REGAHDING THAT HE 
COULD NOT BE FOUND IN VIOLATION OF CIVIL AIR 
REGULATIONS WHILE UNDER THE COM*AND OF 
ANOTEER 


Respondents state,on pace 18 of their brief, that the 


regulations that this petitioner is charged with are not 
addressee exclusively tc the Pilotein-Comand, but to snyone 


flying the airorefte poz 1 thet the implicaticn 


these regulations shall be"by aryone"or" _persen" ° 
Definitions 
266 Pilot in Command, PLlot in Command s::a]] mean 
respon ible for the operation and safety of the alroraft 
he time defined as 


power for 
nd of the fligh 
60-2 UTEORITY OF THE 
The Pilotein-Comman ° tne_ airerafs| st nell be directly 
responsible for its operation shail have finsl autheris 
as to operations of the aircray in “emergency si tueti ons 
woich require (Immediate cecisiornm anc action the pilot may 
deviata from the rulss prescribed in this pert! to the extent 
required by consideration of safety, “her such emergency 
rcickecainet | 4s exercised, *he pilct, upon request of the Administraton 
snall file a written report of such — fer. In en emez rgoncy 
suatt on which r-sults in no deviatior from the rules prescribed 
a this part but which requires sir paatei control to civ 
riorty to an airoreft, the pilot of such aircraft shall meke e@ 
reharal within 48 hours of such emergency Sola to the 
nearest regional office of the Administrator 
2,51 Pilot Responsibilites | 
(a) Pilotein-Command, The Pilotein-Commend of the 
aircraft shall be designated by the air carrier, 


Petitioner points out the first three Lines of 


How can such a conclusion be reached by respondents that, 
"sre not sdcressed exclusively to the pilot-in-command," 
There is not a lack of specificity and completeness in the 


that pertain to pilot-in-command duties erd respon- 


Peul Pike x C AEs 


respor.sibilites 
spolied each and 
Every airliner ¢ 


< 


“commend on board, 


Gecisions remain without 
confusion would ex 

reercies anc indecisicn would repl 
na cecisiveness t : the plictein-command 
Gecisions #s7- 3 overruling or superior decision msking 
ty 8 senicr wno msy or may not have the entire erasp of th 
situation, The Civil Air sgulations contemplate that the air 
cesrrier shall in the first instance have responsibility for 
dosignating the man who shall beer the responsibility of pllote 


itecommend during the time the alrersft is air DOIT.O6 


The : Pne 
127, id 120, " Respondent Smith was the first 
the pllot-in-oomand of the aircraft, His responsibility fo 
safe operation of the sircrsaft is fixed by 
20 which he cannot delegate.” 
The facts in Petitioner's oase are: 
Captain Scott was designated Pilotein-commarid, (Tr86<87) 
Captain Scott made the decisicns 4 2S 0a 282-291-301) 


his approval te the decisions made by 


Not only in the Smith Csse di 
sibility of the piloteinecom: 
Fetitioner's case the Sosrd held,” that Scott hed 8 nonedelegable 
esponsibility for the flight as 
(Pege 7, Fara 3, respondents brie!l) 
Petitioner wishes tc point cut to 
memoer other than the Piloteinecommand adoard sx eirline 


probation with the company of which they are employed and remain 


on probation until they become a pllot-in-commsnd with the company, 


During this time that pilots are on probation they are cire 


ectly responsible for thier actions during flight time to the 


pilotein-command. This goes even further than just performing 
eir duties on the aircraft, but thier neatness, attitude and 
romptness are all eccountable te the pilot-in-dommend. Monthly 

reports sre submitted by the pilot-inecommand to the company 

on each crew member who tas flown with hin, The sompany in 


return uses these reports and comments of the plilotein-comvand 


to either dismiss, suspend or otherwise correet tha crew members 


actionse In short, crew mombers other than the plloteine 
receive company punishment rather than violations 
This situation exists with every a 
has existed for man 
to a pllot 
ar to an enrtorcememt proceeding, howevor as stated 


ane -- 


inistrator V¥, Lowman and Schyia 


the Board);" Disciplinary action by air 


earrier employers has traditionally bsen taker into consideration 


by the Soard,” 
* 


cing the decision 


statenent, 


was no confue 


crew was wall 


respondents attempt 


ne cockpit botween 
control of * 


ne ena 


Respondents final statement on page 20 
that " So completely did Sco 
that during mest of it he (Scott) s not even in the Cockp 
this statement is contrary to the record, again,Scottes orn 
| 
testimony shows that he monitored us throughout the 
in support of thier cherges 


Ve Conway, C.A.B. Order S124) 


issue in the Conway case was 


&@ plloteinecommand . Some 78 
ceeding number to 703, 
inecommandse 
In Petitioner's case treinm is no Guestic 
designated pllotein-com-and, 
Respcendents oite 


and Aamiristrator Vv, 


respondents state 


the cases cited 


aimself flew the aircraft enc committed the viols 


was no besis for charging anyors else”, 
Respondents fail to p 

the plloteinecommsand nimsel! 

violations, n fact, respondents 

of the fourteen cases cited by petitioner on pege 

orief, Petitioner does not imply tnet respondent's should 


his esses cited, for each case < . er would 


little or no rebutting at 


ISSUE RESARDING 
OF THE CIVIL AIR 


soem Ve Ve 


XG A DEFENCE FCR 


Yr2oT, 7Aaur 
25 Tha. 


f the Civil Air fegulaticns, entitled 


Decisions,” Provides in part as follows: 


Waer requirec interest of safety, a pilot 


make any immed decision and follow any sourse 
ection waich Sudgment aprcers necessary, 


zerdless of ; ec methods or requirementseo.” 


sdcuse of diecretion in this 


n fact tne only regulsti 


that petitioner electe2 


there was not full contr 


cetitioner has snown earlie 


— Yr Pa 
Easier, cf Veheo= 
3120 {15€0), Both of these cases desi 


not have ian instrument rating 


ther sud Ggeclsrec sn omergency not 
3, but because they asc ned no 
instrument weather . nese <wo cases are a-atn 


in petitioner's cases 


“an* 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,899 


ROBERT J. JONES, 
Petitioner, 
Vv. 


CIVIL AERONAUTICS BOARD and ADMINISTRATOR 
OF THE FEDERAL AVIATION AGENCY, 


Respondents. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


JOSEPH B. GOLDMAN, 
Deputy General Counsel, 


O. D. OZMENT, 
Associate General Counsel, 
Litigation and Legislation, 


FREDERIC D. HOUGHTELING, 
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Deputy General Counsel, 
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Trial Attorney, 
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Department of Justice. 
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General Counsel, 
Civil Aeronautics Board. 


NATHANIEL H. GOODRICH, 
General Counsel, 
Federal Aviation Agency. 


United States Court of Appeals 


for the O:stnct of Columbia Cyurcuit | 


FILED = oct 211963 


eS 


(i) 
COUNTERSTATEMENT OF QUESTIONS PRESENTED 
In respondents' view, the questions for decision are: 
1. Whether there is substantial evidence to support the Board's 
findings that petitioner violated the Civil Air Regulations by: 
(a) Knowingly and without justification flying his 
aircraft into known or probable heavy icing conditions, 
bypassing several suitable airports before landing; 
(m) Operating his aircraft in a careless and reckless 
manner'so as to endanger the lives of others. 
2. Whether an airman with an airline transport pilot rating, 


who flew the aircraft and made the command decisions on the flight, 


may escape responsibility for his violations of the Civil Air Regula- 


tions because he was not the cesignated pilot-in-command. 

3. Whether the petitioner's conduct can be justified as having 
been "required in the interest of safety" because of an emergency 
condition. 

4. Whether petitioner was prejudiced or denied any substantial 
right by: 

(a) The Board's refusal to require the Administrator to 
furnish a complete transcript of the Washington Center tape; 


(>) Delays in processing his case. 


INDEX 


Counterstatement of Questions Presented . 
Counterstatement of the Case 


Statute and Regulations Involved 


Summary of Argument ....-+.-+--- 


I. The Board's orders contain clear and consistent | 
findings, supported by substantial evidence in © 
the record, that petitioner violated sections 
42.54 and 60.12 of the Civil Air Regulations, | 
and is therefore unqualified to hold an — 
transport pilot rating... 


A. Petitioner knowingly flew his aircraft into) 
kmown and probable heavy icing conditions, | 
unjustifiably passing several suitable air 
POLES. “Kio S hie eind fersa eer ewe ere oe . 5 
Petitioner flew his aircraft in a careless | 
and reckless manner 


Petitioner was responsible for the violations 
of the Civil Air Regulations which resulted 
from his own decisions and actions. ...J.. 


Section 42.51(d) of the Civil Air Regulations, 
relating to emergency decisions, did not justity 
petitioner’ s actions nor immnize them from the 


The petitioner was not prejudiced by the Board's 
refusal to require the Administrator to produce 
a complete written transcript of the entire 
Washington Center tape recording . 


III. Petitioner's other allegations of error are 
without merit 


Conclusion 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,899 


ROBERT J. JONES, 
Petitioner, 


Vv. 


CIVIL AERONAUTICS BOARD and ADMINISTRATOR 
OF THE FEDERAL AVIATION AGENCY, | 


Respondents. | 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENTS 


Petitioner here seeks review of Civil Aeronautics Board Orders 
S-1149 and S-1192 (Tr. 491, 559), which affirmed an earlier order 
(Tr. 1) of the Administrator of the Federal Aviation Agency revoking 


the airline transport pilot rating privileges of petitioner's airman 


yY —_ Section 009 of the Federal Aviation Act (infra, p. 31), 
the strator may, if after investigation he determines that 
safety in air transportation and the public interest so require, issue 
an order suspending or revoking in whole or in part any airman's cer- 
tificate. The airman may appeal this order to the Board, which enters 
its own order after a hearing de novo in which the Administrator's 
order stands as his complaint and he has the burden of proof. 


The airline transport pilot (ATP) rating authorizes a pilot 
to serve as pilot-in-command of airline transport (large passenger- 
carrying commercial) aircraft. Federal Aviation Act, section 602(c), 
infra, p. 31; Civil Air Regulations, section 42.13(a), infra, p. 3. 
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certificate No. 1332551, on the grounds that petitioner had violated 


sections 2.54 and 60.12 of the Civil Air Regulations, 1, C.F.R. 42.5, 


tion 42.54 provides that "no aircraft shall 
or probable heavy icing conditions . . -™ and sec- 
that "no person shall operate an aircraft in 
careless or reckless manner so as to endanger the life or property of 
On the basis of the petitioner's violation of these regula- 
tions, the Administrator concluded that he had thereby shown himself 
to be lacking that degree of care, ill, judgment, and responsibility 
required of the holder of an ATP rating (Tr. 1-4). In the proceedings 
before the Board, petitioner's case was consolidated (Tr. 11-2, 17) 


with that of Captain Fred Scott, whose ne rating had been similarly 
S: 


revoked as 2 result of the same incident. 
Qn the basis of the evidence adduced at the hearing, most of 
which was substantially uncontradi , the examiner and the Board 


made the following findings of fact: 


3/7 & fall nearing was held before one of the Board's examiners, 
at which the Administrator presented various witnesses and exhibits, 
ard both petitioner and Scott testified in their own defense. The 
examiner's initial decision (Tr. 395) upheld the Administrator's 
findings and order. Both petitioner and Scott filed objections and 
exceptions, but the Board affirmed the examiner's decision as to 
petitioner in full. As to Scott, the Board found (Tr. 493-5) that 
the record did not sustain the charge (not brought against petitioner) 
that Scott had violated section 42.51(a) of the regulations, relating 
to pre-flight familiarization with weather conditions; bhe Board found, 
however, that the other charges against Scott, which it sustained, 
were sufficient to warrant revocation. Both petitioner and Scott 
sought reconsideration, which the Board denied in 4 supplemental 
opinion (Tr. 559). 
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The flight out of which the charges against petitioner and 
Captain Scott arose took place on the evening of February 13, 1960. 
The aircraft used was a C-l6, registration No. N1535V, owned and 
operated by Associated Air Transport, Inc. of Miami, Fa. (Associated) 
(Tr. 1, 6). The flight, designated as Associated Flight 284-C, was 


a non-scheduled military charter flight, carrying 47 passengers and 


a crew of four, from Standiford Field, Louisville, Ky. (Standiford) 


to McGuire Air Force Base, Wrightstown, N.J. (McGuire), a distance 
of some 551 miles. The flight took off from Standiford at 1720 est” 
and arrived at McGuire at 2215 EST, for a total flight time of hours, 
55 minutes (Tr. 1-2, 6, 83, 32). ; 

Petitioner, the holder of an ATP rating and in training by 
Associated as a pilot-in-command, flew the aircraft throughout the 
entire flight from the left-hand seat (Tr. 1-2, 6, 276) and made 
all command decisions during the course of the fight (Tr. 296-7, 

317, 32h, 326-7). He did this with the approval of Captain Seott, 
who was the pilot-in-ccommand designated by Associated (Tr. 276). The 
aircraft's flight log designated petitioner as "co-captain" (Tr. 342). 
During most of the flight, Captain Scott sat either in the jum seat 


or back in the passenger cabin, while co-pilot Wesley’ Diedrick sat 


s is frequently referred to in the testimony 
as ae or "35 Victor." 


All times referred to herein will be in Eastern Standard 
Time. At a number of places in the record, references are to "Z" 
or "Zebra" or "Zula" time; this refers to Greemwich Meridian Tine, 
which is five hours ahead of Eastern Standard Time. 
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in the right-hand seat and handled the radio and log (Tr. 20-h, 291). 
Somewhere in the general vicinity of Baltimore, however, petitioner 
requested Captain Scott to come forward and take over the co-pilot 
seat from Diedrick; petitioner nevertheless continued to fly the 
aircraft until landing (Tr. 291-5, 309). 

The weather throughout eastern United States that day and 
evening was generally bad (Tr. 198-9, 290), and it was snowing when 
they left Standiford. At Scott's request, petitioner telephoned the 
Standiford weather office; on the basis of the reports and fore- 
casts giver them, they determined to make the flight to McGuire as 
scheduled (Tr. 276, 306). During the flight, petitioner obtained 

rminal weather reports on McGuire and several other airports by 
radio fromithe air traffic control centers with which he was in 
contact (Tr. 393-h, 158), but did not call or monitor the regular 
area weather broadcasts of any of the flight service stations 
along his path (Tr. 301-6). Had he done so, he would have been 
aware of the continuing heavy icing conditions along his flight 


path, warnings of which were being broadcast in weather "flash 


advisories" by these flight service stations (Adm. Exh. Nos. 15, 
6 


16, Tr. 220-8, 267-70). 


/ Flight service stations provide pilots by radio with in- 
flight briefing and weather reports, and also broadcast weather 
"flash advisories" on a regular half-hourly schedule. The broad- 
casts go out through regular radio navigation facilities, and can 
be heard by aircraft within 50 to 100 miles, depending on altitude. 
On the night in question, petitioner's aircraft passed within 
range of eight such facilities in the Washington-Baltimore area 
alone. An expert witness testified that the proper procedure for 
(footnote continued) 
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At some point between Elkins, W. Va. and Front Royal, Va.--more 


than two hours. before the flight touched down at McGuire--heavy ice 
began to accumlate on the aircraft, which was then fying at its 
assigned altitude of 7000 feet (Tr. 5-7, 290). Petitioner without 
success undertook various measures to counter the adverss effects of 
the ever-increasing accretion of ice upon his aircraft's operation 
and speed; finally, when he had reached the neighborhood of the Lisbon 
airway intersection west of Baltimore, he requested and obtained per- 
mission from Washington Control Center to descend to 5000 feet because 
of the heavy ice accumulation on the aircraft. A few minutes later, for 
the same reason, he again asked for and received permigsion to descend, 
this time from 5000 to 3000 feet (Tr. 391-2). Shortly thereafter, 
petitioner reported to the Center that the ice was now 20 heavy that 
he was unable to maintain 3000 feet, and had slipped ‘0 2500 (Tr. 393)- 

At this point, the Center inquired what petitioner's intentions 
were, and whether he wished to land at Friendship International Air- 
port, Baltimore, which it informed him was then only 15 miles away, 
as opposed to 115 miles to McGuire. Petitioner refused a landing at 
Baltimore, saying "we'll climb back up in a minute" (Tr. 393-4). How- 
ever, petitioner was not able to climb back up, but instead descended 
further to 2000 feet (Tr. 3, 6), at which approximate altitude he 

| 


remained for the rest of the flight (Tr. 32). 

a pilot who encounters icing is to call up the nearest flight serv- 
ice station and get the weather ahead; or, if it is time for the 
regular broadcast, to flip the radio switch and listen in (Tr. 136-7, 
271-2). | 
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Upon approaching the Echelon airway intersection east of 
Philadelphia, petitioner was informed for the first time that McGuire 
had been closed because of a crash off the end of the runway. Peti- 
tioner then requested clearance to Newark Airport, the alternate 
field shown in his flight log (Tr. 342); however, he was informed 
that he would have to approach Newark at 000 feet, an altitude he 
found it impossible to attain because of the heavy load of ice he was 
carrying. Philadelphia Control next cleared him to land at Phila- 
delphia International Airport, and he turned westward towards Phila- 
delphia. At this time, he reported that there was seven to nine 
inches of ice coating the aircraft, including the windshield. When 
he was within three to six miles of Philadelphia International, how- 
ever, upon learning that the terminal weather there was freezing rain, 
he refused the landing and reversed his course, making a wide turn to 
the south and east back toward McGuire, during which he had to fight 
rapid stalls because of ice on his control surfaces. He declared 
an emergency, and received emergency permission to land at McGuire 
(Tr. 149-50, 157-9, 309-10). 

As he approached the field, he had the co-pilot smash out the 
two side windows, so that he and Scott could put out their heads to 
guide the aircraft, since the windshield was completely opaque with 
ice (Tr. 310-11). He saw the runway just as he was about to contact 
it (Tr. 180, 311), and brought the aircraft to a safe landing. Post- 
flight inspection showed a heavy coating of ice all over the aircraft 


(Tr. 245).' He or another member of the crew made a report to the base 


weather officer on the heavy icing they had encountered (Tr. Su-7). 
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Reviewing the record and the findings of the examiner, the Board 
concluded (Tr. 493) that the substantial, reliable, and probative evi- 
dence demonstrated that petitioner and Captain Scott, ‘from the point 
where they first encountered heavy icing conditions between Elkins 
and Front Royal, had knowingly and without justification flown their 
aircraft for more than two hours into known and probable heavy icing 
conditions, thereby violating section 42.5 of the civil Air Regula- 
tions. It concluded that they had thereby operated their aircraft in 
a careless and reckless manner so as to endanger the Lives of others, 
in violation of C.A.R. section 60.12. It concluded, finally, that 
they had thereby shown themselves lacking in the high degree of care, 
judgment, and responsibility required of holders of arp ratings, and 
that air safety and the public interest required the revocation of 
their said ratings (Tr. 499). | 

The Board rejected the contention of petitioner and Scott that 
their actions were justified by the "emergency decisions® provision 
of C.A.R. section 42.51(d)(1) (infra, p. 33), since it found that 
the emergency near McGuire was largely of their own making, and in 
any case that their actions were not those required in the interest 
of safety (Tr. 500-1). | 

Finally, the Board rejected their contention that both could not 
be held to have violated the regulations, since only seott was pilot- 
in-command. The Board held that Scott had a non-delegable responsi- 


bility for the flight as the designated pilot-in-command, whereas 


petitioner's responsibility arose out of the fact that he flew the 
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aircraft and made the critical decisions which exhibited bad judgment 
and recklessness (Tr. 501-2). 

On reconsideration, the Board reviewed the evidence again, with 
particular attention to the alternate airports along the aircraft's 
route, and concluded that petitioner and Scott had failed to show any 
adequate justification for failing to land at these airports (Tr. 562- 

It held that the Administrator had not violated his stipulation 
with respect to the tape recording he had offered in evidence (Tr. 560- 
1» It held irrelevant Scott's argument as to what action had or had 
not been taken against other pilots who were aloft on the night in 
question (Tr. 561). 

Finally, the Board said it regretted the time which had elapsed 


in bringing the proceeding to a conclusion, but held that petitioner 


and Scott had suffered no prejudice thereby (Tr. 567-9). In conclu- 


sion, it reaffirmed its prior holding that air safety required the 


revocation of petitioner's and Scott's ATP ratings. 


{ ng the its offered by the Administrator was a 
tape recording of radio messages to and from the Washington Control 
Center (Adm. Exh. No. 7), which was admitted by the examiner on the 
condition (objected to by the Administrator) that the Administrator 
later submit a full transcript of the tape, which was some six hours 
in length (Tr. 102-13). After the hearing, however, the parties 
stipulated that an abbreviated transcript covering only messages 
relating to Flight 284-C would satisfy this condition for purposes 
of the examiner's initial decision (Tr. 385); and the Board later 
held the exhibit should have been admitted without the condition 
imposed by the examiner (Tr. 195-7). 
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STATUTE AND REGULATIONS INVOLVED | 
The provisions of the Federal Aviation Act and of the Civil Air 
Regulations principally involved are set forth in the Appendix (infra, 
Pp, 29-3k). | 


SUMMARY OF ARGUMENT 


I 

There was substantial evidence, indeed overwhelming evidence, to 
support the Board's conclusion that the petitioner violated C.A.R. 
section 42.5), which prohibits flying an aircraft into known or proba- 
ble heavy icing conditions. The evidence clearly establishes that 
petitioner first encountered heavy icing conditions bation Elkins, 
W. Va., and Front Royal, Va., but nevertheless sickness to fly on 
for two hours through such conditions to MeOuire Air Force Base, New 
Jersey, even though there were several available airports en route at 
which he could have landed. In continuing to fly under these circum- 
stances, and in failing to monitor available weather reports on one 
of the six radios on board, the petitioner clearly cparited his air- 
craft in a careless or reckless manner so as to violate C.A.R. sec- 
tion 60.12. The petitioner does not escape responsibility for these 
violations because he was not the designated pilot-in-command, since 
he was actually flying the plane end making 011 commend decisions. 
Petitioner mistakenly assumes that the regulations involved are 
addressed only to the pilot-in-command; they are addressed to the 


person flying the aircraft. Nor was the petitioner's conduct 
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justified by C.A.R. section 42.51(d), which authorizes discretionary 


action by a pilot in an emergency. Petitioner's violations occurred 
before he declared an emergency, and his prior conduct cannot be 


justified as "required in the interest of safety." 


m 

The petitioner was in no way prejudiced by the Administrator's 
failure to! supply him with a full transcript of the six-hour-long 
Washington Center tape recording offered in evidence. The Adminis- 
trator did not stipulate that he would furnish a transcript of the 
entire tape, and he was under no obligation to do so. He did furnish 
a transcript of those portions of the tape relating to petitioner's 
aircraft, and there was no showing that any other portion of the tape 
was relevant or material. Petitioner had ample opportunity to listen 
to the tape, and to prepare his own transcript of any portions he 
claimed were material, or otherwise bring these portions to the 


attention of the examiner or the Board. 


Im 
Petitioner's remaining claims are without merit. He did not 
repudiate Scott's "letter-writing" remark at the hearing; in any 
event, that remark had no material effect on the outcome of the case. 
As to the delays in processing the case, petitioner has shown no 
prejudice resulting therefrom--indeed, any prejudice has been to 


the air traveling public. 


ARGUMENT 


orders contain clear and consistent 
upported by substantial evidence in 


orts 
The Board's finding that petitioner flew his aircraft into known 
and probable heavy icing conditions is supported not only by substantial 
evidence but by the overwhelming mass of the wvidecoe, most of it uncon- 
fence | 


Petitioner and his crewmates themselves reported to the McGuire 


weather officer after landing that they had encountered heavy icing 
at 7000 feet between Elkins, W. Va. and Front Royal, Va., more than 
two hours before they reached McGuire (Tr. Sh-7). Petitioner's own 
voice on the Washington Center tape recording, the authenticity of 


whick he has never challenged, repeatedly speaks of "heavy icing . ee 


7 page cal pao peg eer oer gentry 
the tor to amend his complaint by adding the words "or 
probable" to the last line of paragraph 7 (Tr. 2). As the Adminis- 
trator pointed out, these words already appeared both in paragraph 9 
of the complaint (Tr. 3), which refers to exactly the same actions by 
petitioner as paragraph 7, and in charging paragraphs (1) and (2)(a) 
(Tr. 3-4). Thus, there is no possible basis for any allegation that 
the amendment surprised petitioner, or added a new charge to the conm- 
plaint. Kuhn v. Civil Aeronautics Board, 87 U.S. App. D.C. 31, 183 
F. 20839 (1949). In any case, he did not preserve this point either 
in his appeal to the Board or in his present petition for review; 

see section 1006(e) of the Act (infra, p. 32). 
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heavy very ‘heavy ice" (Tr. 391-3). His aircraft experienced stalling 
conditions and could not maintain its altitude, being forced to descend 
from 7000 feet to 5000, 3000, 2500, and finally 2000 feet (Tr. 306-10, 

39-3); it lost maneuverability because of ice on its control surfaces 
(Tr. 307-8, 320, and see Pet. Br., p. 22), lost airspeed (Tr. 119-20, 


307-8, 407-9), and lost all forward visibility because of 7 to 9 inches 


of ice on its windshield (Tr. 157-8, 169, 180). In et words of peti- 
10, 


tioner, his airplane was "loaded with ice" (Tr. 310). 

Moreover, petitioner knew or should nave known, once he actually 
encountered heavy icing conditions as described above, that these con- 
ditions were likely to contime ahead of him. It is uncontested that 
a flash weather advisory, warning of moderate to heavy icing, sleet 
and freezing rain in the area through which he planned to fly, was 
issued and first broadcast when petitioner's aircraft was in the 
vicinity of Petersburg, W. Va., midway on the Elkins-Front Royal 


segment where it first encountered heavy icing conditions. 


7 End see petitioner's admission in his brief (p. 21). 

10/ The Pilots! Weather Handbook, C.A.A. Tech. Man. # (revised 
Dec. 1955), at p. 01, describes the effect of heavy icing on an air- 
craft in the following words: "This increased drag makes it more 
difficult to maintain altitude, while at the same time the stalling 
speed is increased due to decreased lift because of the change in 
airfoil shape." These are exactly the conditions which petitioner 
encountered. It is therefore difficult to see how he can now main- 
tain that he did not fly into "heavy icing conditions." Certainly 
there can be no merit to his contention (Pet. Br., pp. 21-2) that 
the plane mst lose its entire altitude--i.e., crash--for icing 
conditions to be judged "heavy." 


LY/ This advisory, broadcast first at 1952 EST and thereafter 
at half-hourly intervals beginning 2015 EST over numerous flight 
service stations within radio range of petitioner's aircraft (Tr. 
219-2), 236-7, 267-72), read as follows: (footnote contdimed) 


ss ee 
Certainly, then, the Board had a sound evidentiary basis to 
find that petitioner knowingly flew into heavy oo ponditions which 


12/ 
were both known and probable. 


-The record also provides abundant support for the Board's con- 


clusion that petitioner's continued flight into heavy icing conditions 
was unnecessary in that there existed several airports along the way 
at which landings could and should have been ettected,” Indeed, air 
traffic control successively offered both Friendship (Baltimore) and 


"Over eastern North Carolina, southeastern Virginia, 
and nearby coastal waters, heavy icing and clouds and 
precipitation, and moderate, occasionally severe, turbu- 
lence under 14,000. Over southwest and northern V. 


and clouds and icing and precip. 
furbulence below 14,000. Ceilings Sale ” 500 feet am 


added. ) 


12/ Petitioner argues (Br., pp. 6-7, 13, 2k) that this finding 
(Tr. ) was inconsistent with the Board's action in absolving Scott 
of having failed to familiarize himself with the weather ahead before 
takeoff. The Board did find (Tr. 495) that the testimony of Scott 
and petitioner that they obtained and reviewed the available weather 
information before takeoff was neither refuted nor discredited. But 
there is no inconsistency. Petitioner and Scott began to violate 
section 2.54, the Board found, not when they took off from Standi- 
ford, but when they unjustifiably flew on after actually encounter- 
ing heavy icing and after forecasts of heavy icing ahead were 
actually on the air and available to then. 

1 Petitioner's claim that the Board's orders fail to specify 
i Be). at which he could have landed is totally without merit 
Tr. 562-6 
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Philadelphia International for landing, but petitioner refused them 
(Tr. 393-h, 149-50, 157-9); and, as the Board noted, landings also 
could have been made at Washington National Airport or at Martinsburg, 
W. Va. Petitioner now asserts both that these airports were not suit- 
able for landing and that he could not have gone to them in any case 
because thei heavy load of ice on its control surfaces made turning 
the aircraft impossible. The record, however, shows that these con- 
tentions are specious. While petitioner speaks disparagingly but 
vaguely of "the terrain" at some of these airports, the plain fact 
of the matter is that Washington National, Baltimore, and Philadelphia 
are all major airports capable of handling any type of aircraft under 


emergency conditions. The Board also specifically found that the 


weather conditions at the airports were not such as to have precluded 
15/ 


a landing by petitioner. And as to the alleged impossibility of 


Tross-examined about "the terrain," petitioner admitted 
that no specific physical obstacle prevented his landing at Baltimore 
(Tr. 328). He elicited testimony from one witness as to obstructions 
near the Philadelphia airport, but made no attempt to show that any 
lay on his approach path; moreover, the same witness observed that 
"Philadelphia is known for its cleaner approaches than a lot of 
airports" (Tr. 164-5). He made no attempt to show any obstacles at 
Washington National or Martinsburg. 


15/ Petitioner made no attempt to show anything wrong with 
landing weather at Martinsburg. As for Washington National, he 
and Scott claimed they heard a plane taking off there report 
freezing rain (Tr. 300, 309); but the Board found that a playing 
of the Washington Center tape did not support their story (Tr. 561). 
The weather at Baltimore--which petitioner requested only after he 
had refused a landing there (Tr. 39)--was, as the Board observed, 
above prescribed landing minimums (Tr. 563). Philadelphia did 
have freezing rain, but the Board weighed this against proximity 
(3-6 miles) vs. 30-33 to McGuire) and other surrounding circum- 
stances in ‘holding that failure to land there was reckless. 


ee 


turning, petitioner's own maneuvers east of Philadelphia, when he 


turned sharply toward Philadelphia and then completely reversed his 


course in a full circle back toward McGuire, shows that the aircraft 
1 
could have been similarly maneuvered earlier. 


e map : - No. k) shows that a much smaller turn-- 
or in some cases no turn at all--would have been required to reach 
the cited alternate airports from various points on petitioner's 
flight path, which neither was nor had been planned to be a straight 
line. 
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B. Petitioner flew his aircraft in a careless 
and reckless manner 


It is further submitted that the Board's finding _ peti- 


tioner violated section 60.12 of the Civil Air Regulations is also 
clear and consistent and based upon substantial evidence in the 
record. As we have already shown above, once the petitioner encoun- 
tered heavy icing conditions he continued to fly on for over two hours 
and refused to land at several available airports. The uncontested 
evidence also shows that his aircraft was equipped with six radios 
capable of receiving the flash weather advisories which were being 
broadcast over eigh= radio facilities within range of the aircraft 
(Tr. 247-250). Three crew members were available to monitor these 
broadcasts.| The petitioner was bound, in the exercise of the degree 
of skill, judgment, and responsibility required of the holder of an 
airline transport pilot certificate engaged in air transportation, 
under the conditions then existing, to monitor the radios so as to 
receive these advisories or to maxe specific inquiries so as to become 
fully acquainted with the conditions ahead. Administrator v. Riven- 
burgh and Williams, C.A.B. Order S-1059 (August 2, 1960). 
Nevertheless, at no time after first encountering heavy icing 
did any of the crew either call a flight service station or listen in 
on its weather broadcasts; consequently, they never heard the foregoing 
flight advisory (Tr. 324-6). itd did get from Washington Center 
and later from Philadelphia the terminal weather conditions at several 


airports (Friendship, McGuire, Philadelphia, and Newark); but he never 
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asked for or got reports or forecasts of en-route conditions. 

Under these circumstances, the Board was plainly justified in 
finding that petitioner acted carelessly and recklessly, and endan- 
gered the lives of his 47 passengers, by continuing to fly his 
aircraft into heavy icing conditions, by refusing to Land at avail- 
able airports, and by failing to monitor weather advisories. Equally 
plainly, the Board was justified in finding that this conduct justi- 
fied revoking petitioner's ATP rating. 


C. Petitioner was responsible for the violations 
of the Civil Air Regulations which resulted 


from his own decisions and actions 


Petitioner contends that he cannot be held responsible for what 


happened on Flight 284-C, because he was not the designated pilot-in- 
command (Pet. Br., pp. 6, 12, 25-30). He charges the Board with 
inconsistency and unfairness in revoking both his and Captain Scott's 


airline transport pilot ratings for the same violations of the Civi 
| 
Air Regulations. 
| 

17/ In a number of prior cases, the Board has held that a pilot 
who encounters weather conditions with which he is unequipped to deal 
behaves carelessly and recklessly if he proceeds onward) simply in 
the hope that these conditions will abate. Administrator v. Winger, 
27 C.A.B. 1181 (1958); Administrator v. Rohweder, 28 C.A.B. 1004 
(1958); Administrator v. Warren, 31 C.A.B. 1110, 1114-5 (1960). In 
the Rohweder case, 28 C.A.B. at 1007, the Board said: 


"Good judgment and due care would dictate that any 
pilot upon encountering IFR [instrument flight rules] 
weather [without IFR clearance or proper equipment], 
immediately commence a 180-degree turn so as to return 
to an area of known VFR [visual flight rules] weather." 
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What petitioner ignores, however, is the fact that the regula- 
tions he is charged with having violated are not addressed exclusively 
to the pilot-in-command, but to anyone actually flying the aircraft. 
Thus, section 42.54 provides that "no aircraft shall be flow into 
kmown or probable heavy icing conditions" (the implication plainly 
being that no aircraft shall be flown by anyone into such conditions) ; 
while section 60.12 pease that "no person shall operate an aircraft" 
carelessly and Souniege on 

The reasons why the regulations are drafted as they are, and why 
the Board held petitioner as well as Scott responsible for their vio-— 
lation, are! not difficult to fathom. As the Board pointed out in 
Administrator v. Conway, C.A.B- Order S-1141] (June 8, 1962), the 
ultimate issue in this case is whether petitioner is qualified to go 
on holding an ATP rating. As the Eighth Circuit held in Specht v. 
Civil Aeronautics Board, 254 F. 2d 905 (C.A. 8, 1958), citing this 
Court's earlier decision in Sisto v. Civil Aeronautics Board, 86 U.S. 


App. D.C. 31, 179 F. 2d 47 (1949): 


"(Tlechnical proficiency is not the only requirement upon 
which the issuance or retention of an airline transport 
pilot rating is conditioned. A successful applicant for 
or holder of such certificate should possess a demonstrated 
degree of judgment, unaffected by his temperament or dis- 
position, which will enable him to consistently perform 
his technical skills in a manner conducive to the safety 


18/7 On the other hand, section 42.51(b), which only Scott was 


charged with violating, requires that before taking off "the pilot- 
in-command shall familiarize himself with the latest weather reports. 
- . -" This difference in wording reinforces the conclusion that 
sections 42.54 and 60.12 are addressed to all pilots. 


| 
| 
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of his passengers, aircraft and crew. * * * [PJeildre to 
exercise due care and the unjustified violations of safety 
regulations . . . should certainly form a substantial 
evidentiary basis for a finding that [the pilot] was not 
qualified to hold such certificate." (254 F. 2d at 916.) 
Moreover, the Board has repeatedly held that both the designated 
pilot-in-command and the second pilot can be held responsible for 
violations of regulations, the designated pilot-in-command because 
he is responsible for the over-all operation of an aircraft and its 
| 
safety, and the second pilot whenever he violates regulations while 
actually piloting the aircraft or failing to perform any of the 
19/ | 
duties assigned to hin. Smith, Airman Certificate, 13 C.A.B. 117 
(1947); Wade, Airman Certificate, 13 C.A.B. 227 (1951); Administrator 
20 | 
v. Brubaker and Olsen, 19 C.A.B. 885 (1954); Administrator v. Riven- 
burgh and Williams, C.A.B. Order S-1059 (August 2, 1960); Administrator 


v. Lowman and Schwimmer, Dockets SE-72 and SE-73 (examiner's initial 


decision, September 15, 1960, not appealed to the Board) ; strator 


v. Conway, C.A.B. Order S-1141 (June 8, 1962). 
In the Conway case, the Board went to the heart of! the matter: 


"Bven had respondent established that Captain) Greenlee 
was designated pilot-in-command, that circumstance) would 
not ipso facto absolve respondent from responsibility from 
any careless and reckless operation of [the] aircraft which 
occurred. If pilot-in-command functions are in fabt exer- 
cised by a pilot holding an airline transport pilot rating, 


19/ In most of the cases cited by petitioner (Pet. Br., pp. 27- 


29), the pilot-in-command himself flew the aircraft and committed the 
violation, so there was no basis for charging anyone else. 


20/ While in both this case and Wade the charges were for other 
reasons not sustained, in neither was there any indication that the 
Board thought it improper to charge both pilot and co-pilot for a 
single violation. 


the fact that another pilot may have been designated as 

pilot-in-command does not preclude an evaluation of the 

former's qualifications to hold the rating or appropriate 

action with respect thereto on the basis of the command 

Paunctions actually assumed and performed. The ultimate 

question is qualification for pilot-in-command responsi- 

bilities, and such qualification may be assessed on the 

basis of a pilct's performance as a ‘designated’ pilot- 

in-command or as a pilot performing pilot~in-—command 

functions without seach designation." (Order S-114], p. 6.) 

In the case at hand, it is clear that the petitioner was in fact 
exercising pilot-in-command functions. Captain Scott assigned the 
responsibility for operating the flight to the petitioner, who actually 
piloted the aircraft throughout that entire pertion of the flight and 
made every important decision concerning its operation (Tr. 276, 283, 
307-8, 317, 324-7). when Washington Control Center asked petitioner 
whether he wanted to land at Baltimore (Tr. 393-4), petitioner did not 
even consult Captain Scott before making the decision to go on to 
McGuire (Tr. 326-7). As petitioner stated, "I was flying the airplane 
and was deciding what I was going to do" (Tr. 327). So completely did 

tt turn the flight over to petitioner that during most if it he 
(Scott) was not even in the cockpit (Tr. 291). Petitioner, in his 


own words, accepted responsibility for the conduct of the flight 


(Tr. 1, 6, 296-7, 317, 324). He cannot evade that responsibility now. 


D. Section 42.51(d) of the Civil Air Regulations, 
relating to emergency decisions, did not justify 
petitioner's actions nor immunize them from the 
Board's scrutiny 


Section 42.51(d) of the Civil Air Regulations, entitled "Emer- 


gency Decisions," provides in part as follows: 


ae Yh ce 
"(1) When required in the interest of safety, 
a pilot may make any immediate decision and follow any 
course of action which in his judgment appears neces- 
sary, regardless of prescribed methods or requirements. 
" 


Petitioner seeks to have this provision of the regulations inter- 
preted as giving a pilot in an emergency unlimited and unreviewable 
discretion to act in whatever manner he sees fit. He seems to con- 
tend that, once the ice accumlating on his aircraft created an emer- 
gency situation, all other provisions of the regulations went by the 
board, and he and Captain Scott need not answer to anyone for their 
subsequent actions. | 

We do not dispute that a genuine emergency situation existed by 
the time petitioner was preparing to land at McGuire. tn fact, it 
is perfectly clear that the aircraft became involved i a dangerous 
situation somewhere between Elkins and Front Royal, and that this 
situation became progressively more dangerous as the flight progressed 
along its route. Had petitioner acted promptly, no emergency action 
would have been required, only a prudent landing to avoid the hazard- 
ous weather. The purpose of section 42.51(d) is to allow pilots to 
take necessary action when they encounter emergency cceaitians in 
order to protect the safety of passengers and property. Petitioner's 
conduct here can certainly not be justified by this regulation, since 
he aggravated the danger by continuing to fly into heavy icing condi- 
tions, failing to land, and failing to monitor the veather bulletins. 


Petitioner ultimately invoked emergency procedures to land at 


McGuire. The Board found that this action, by itself, was justified 


is being revoked, not for his emergency 
flying recklessly into heavy icing condi- 


tions. In any case, the Board has long held that a pilot cannot bene- 


fear the oro sions of +> 


2 provi she regulations dealing with a pilot's 


cy author? © deviate from regular procedures when the emer- 


comes involved was caused and was foreseeable by 
v. Basler, 27 C.A.8. 1228 (1958); Administrator 


Civil Aeronautics 


; that the provision of section 42.51(d) 


does not constitute a defense to the petitioner's actions, and that 


the petitioner's contention in this regard was properly rejected by 


the Board. 


The petitioner was not udi the Board's 
refusal to require the Administrator to produce 
lete written trans + of the entire 


imeton Center +¢ 


nUer 


When the Administrator first j vidence the tape record- 
ing which included the messages exchanged between Washington Center and 
petitioner's aircraft on the night in question, the examiner ruled that 


he would admit the tape for the purpose of showing those messages, but 


21/ Specht holds that the Board is entitled to review a pilot's 
declarationiof emergency and his actions thereunder to ascertain 


whether the pilot acted prudently. The case is additionally signifi- 
cant because it holds, 254 F. 2d at 915, that emergency authority is 
an affirmative defense, as to which the burder of proof falls on the 
pilot. Obviously petitioner here has not even begun to mee* that 
burden. 
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only upon condition that the Administrator furnish a complete tran- 


me, 
script of the entire contents of the tape (Tr. 107-13, hee) These 


contents comprised all of the messages exchanged bet tween Washington 
Center and all of the aircraft with which it was in contact over a 
six-hour period. The Administrator duly objected to this requirement. 
After the conclusion of the hearing, the parties entered into 
| 
a stipulation (Tr. 385-6) that the abbreviated transcript attached 
to the stipulation (Tr. 387-94), including only those messages 
relating to petitioner's aircraft, 
"shall be accepted as sufficient to satisfy the require- 
ment that a transcript of the tape be submitted; provided, 
however, that the respondents do not waive their rights 
to insist on a full written transcript of the six-hour 


tape in the event they appeal to the Civil Aeronautics 
Board." 


The examiner accepted this stipulation and considered the con- 


tents of the abbreviated transcript as part of the evidence upon which 
he based his initial decision. Petitioner subsequently appealed to 
the Board and renewed his demand for a full transcript. The Board, 
however, ruled that the examiner had been in error in imposing this 


requirement, and therefore denied petitioner's demand (Tr. 495-7). 


22/ The admissibility of such recordings in evidence is fully 
discussed in an annotation at 58 A.L.R. 2d 1024 (1956). Omissions 


from a recording are not necessarily grounds for excluding it (58 
A.L.R. 2d at 1037-8); indeed, where prejudice may result it may be 
error not to skip incompetent matter (id. at 1040-1). As to tran- 
scripts, the leading federal case, United States v. Schanerman, 
150 F. 2d 941, 944 (C.A. 3, 1945), holds that the recording is ad- 
missible but a transcript is not; other jurisdictions admit both, 
see 58 A.L.R. 2d at 1042-4. 


Petitioner's claim that the Administrator violated his stipulation 
by failing to provide a complete transcript when petitioner appealed 
to the Board is obviously without substance. The intended effect of 
the stipulation was plainly to waive the requirement of a full tran- 
script insofar as the examiner's initial decision was concerned. The 
purpose of the proviso, equally plainly, was merely to restrict the 
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waiver to that limited effect. Petitioner and Scott reserved their 
right to argue before the Board that the full transcript mst be fur- 
nished; but the Administrator equally reserved his right to argue 

that no such full transcript was necessary. The parties did so argue, 
and the Board ruled in favor of the Administrator. There was no breach 
of the stipulation. 

Moreover, the entire tape recording was properly admitted into 
evidence at the hearing as the Administrator's Exhibit No. 7, is a 
part of the record, and is the best evidence of the commmications 
recorded thereon. Prior to and during the hearing it was available 
to the petitioner; at the hearing he in fact listened to a major 
portion of it. Since the hearing, it has been in the custody of the 
Board, which at all times has been prepared to make it available to 
the petitioner together with all necessary listening apparatus so 
that the petitioner could listen to the entire tape without any ex- 


pense or inconvenience (Tr. 560). Yet the petitioner has neither 


t to listen to the tape at any time since the hearing, nor has 
y 


he ever attempted to have a written transcript of his ow prepared. 


325) 


In view of the foregoing, it is clear that the Board did not 


deprive the petitioner of due process nor make it substantially 
impossible for him to bring to the Board's attention those parts of 
the tape recording supposedly favorable to his case when it refused 


to require the Administrator to produce a written transcript of the 


23/ 


entire tape. | 


III. Petitioner's other allegations of error 
are without meri* 
Captain Scott's remark. When petitioner and Captain Scott 
learned that McGuire had been closed because of an accident, they 
did not immediately declare an emergency, but instead First asked 
for clearance to Newark and then headed for Philadelphia. In 
explaining their hesitation, Captain Scott testified (tr. 303): 


"They said to land here [McGuire], you have to 
declare an emergency and we knew to declare an emer- 
gency what letter-writing and stuff that would entail 
with the FAA, so we decided to go to Newark and Jones 
encountered aileron stalls and he was flying the air- 
plane." 

23/ The only matter supposedly favorable to his case which 
petitioner has ever alleged would be disclosed by @ complete tran- 
script is the supposed fact that numerous other aircraft were aloft 
in the Washington control area during the same period he was; he 
claims that no action was taken against the other pilots, and so 
none should have been taken against him. But this argument fails 
in every branch. First, as petitioner well knows, action was 
taken against some other pilots for flights that night; see Admin- 
istrator v. Rivenburgh and Williams, C.A.B. Order S-1059 (August 2, 
1960). Second, the Board had the entire recording listened to, 
and found no evidence that other pilots were encounterling the same 
heavy icing conditions as petitioner did (Tr. 561). Finally, even 
if petitioner could show that some other pilots aloft that night 
ought to have been charged with violations of the C.A.R.'s, that 
fact would avail petitioner not at all (Tr. 503, 561). 
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The Board viewed this remark as affording no justification for 
failure to declare an emergency immediately, and moreover as reflect- 
ing seriously on the judgment and qualifications of both pilots, 
since it implied that in a critical situation they considered paper 
work more important than safety (Tr. 501). 

Petitioner now claims it was unfair of the Board to hold this 
remark against him, since nothing in his testimony shows that he 
shared the sentiment expressed by Scott. The short answer is that 
Scott undertook to testify about what "we" kmew and "we" decided; 
petitioner, although he had every opportunity, made no objection 
and did nothing to repudiate this remark. Petitioner does not dis- 
pute the fact that he was flying the aircraft and making the deci- 
sions whether to land or continue flying. In any event, it is 
apparent from its opinion that the remark as such had no substantial 
effect on the Board's action with respect to petitioner, which was 
compelled ty the overwhelming weight of the other evidence. If 
there was any error in the Board's holding Scott's remark against 
petitioner—-which we deny—the error was plainly harmless. 

Delays in processing the case. In its order denying recon- 
sideration, |the Board noted that it was troubled by the delays in 


processing the case (Tr. 569). Petitioner in his brief (pp. 9, 17- 


19, 24) nowiseeks to turn the Board's remarks to his advantage, 


although he appears to be at a loss to suggest what prejudicial 
effect delay has had upon his case. The plain fact is that both 


the Administrator's and the Board's orders revoking his ATP rating 
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have been suspended by a series of stays ever since they were entered, 
so that petitioner has at all times had his rating ~~. his possessior. 
and has been free to use it. Indeed, this was precisely what the 
Board was troubled about--that ea pilot so patently reckless should 
keep his license to act as pilot-in-command for three years after 
demonstrating his unfitness to nold it. 
Yet even if petitioner would have preferred to have had -is case 


resolved more rapidly, he cannot complain of a procedure which allows 


his evidence and arguments in his own defense to be heard at length 


and carefully considered successively by the Adminis‘rator, a hearing 
examiner, the Board, the Board again on reconsideration, and finally 
this Court. Under the emergency procedure which the Administrator 


could have invoked (section 609 of the Act, infra, p. 31), petitioner 


would have been deprived of his license at once, and would have had 


only days, rather than months, to prepare and argue his case. To 
| 


some extent, at least, responsibility for delays in this case mst 


24/ 
be laid at the door of petitioner, Scott, and Scott's counsel. 


In any case, there has been no prejudice. 


24/ While not officially of record, it may be stated that 
part of the period preceding the issuance of the Administrator's 
original order was taken up in conferences with petitioner's 
representative. The record shows that the illness of Scott's 
counsel delayed the hearing ‘ofore the examiner nearly a month 
(Tr. 16, 71, 77). ter the initial decision, petitioner re- 
quested and received an extension of time to file his brief to 
the Board (Tr. 431-2). after the Board's first order, he could 
of course have immediately sought judicial review, but instead 
petitioned for rehearing (Tr 545). And even in this Court, 
petitioner has sought and obtained extensions of time.. None of 
this is cited in criticism, but simply to show that petitioner 
has not sought to expedite the case. 


CONCLUSION 


For the foregoing reasons, the orders of the Board here sought 


to be reviewed should be affirmed. 
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APPENDIX 


Relevant excerpts from the Federal Aviation Act of 1958 (72 Stat. 
| 
| 


731, 49 U.S.C. 1301 et seg. ): 
TITLE I -- GENERAL PROVISIONS 


* ca * * * 


Declaration of Policy: The Board 


Sec. 102. [72 Stat. 740, 49 U.S.C. 1302] In the exercise and 
performance of its powers and duties under this Act, + the Board shall 
consider the following, among other things, as being in the public 
interest, and in accordance with the public convenience and necessity: 


(a) The encouragement and development of an sip transportation 
system properly adapted to the present and future needs of the for- 
eign and domestic commerce of the United States, of the Postal 
Service, and of the national defense; 

(b) The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such 
transportation, and to improve the relations Sarwan, es coordinate 
transportation by, air carriers; 

(c) The promotion of adequate, economical, and efficient service 
by air carriers at reasonable charges, without unjust) ee ans 
undue preferences or advantages, or unfair or sas Da rive competitive 
practices; 

(d) Competition to the extent necessary to assure the sound 
development of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, of 
the Postal Service, and of the national defense; 


(e) The promotion of safety in air commerce; ani 


(f) ‘The promotion, encouragement, and development of civil 
aeronautics. 


Declaration of Policy: The Administrator 


Sec. 103. [72 Stat. 740, 49 U.S.C. 1303] In the exercise and 
performance of his powers and duties under this Act the Administrator 
shall consider the following, among other things, as being in the 
public interest: 
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(a) The regulation of air commerce in such manner as to best 
promote its developmert and safety and fulfill the requirements of 
national defense; 


(b) The promotion, encouragement, and development of civil 
aeronautics; 


(c) The control of the use of the navigable airspace of the 
United States and the regulation of both civil and military opera- 
tions in such airspace in the interest of the safety and efficiency 
of both; 


(a) The consolidation of research and development with respect 
to air navigation facilities, as well as the installation and opera- 
tion thereof; 


(e) The development and operation of a common system of air 
traffic control and navigation for both military and civil aircraft. 


= * * * * 


TITLE VI -- SAFETY RECULATION OF CIVIL AERONAUTICS 
* * * c * 
Airman Certificates 
Power to Issue Certificate 


Sec. 602. [72 Stat. 776, 49 U.S.C. 1422] (a) The Administrator 
is empowered to issue airman certificates specifying the capacity in 
which the holders thereof are authorized to serve as airmen in connec- 
tion with aircraft. 


Issuance of Certificate 


(bd) Any person may file with the Administrator an application 
for an airman certificate. If the Administrator finds, after investi- 
gation, that such person possesses proper qualifications for, and is 
physically able to perform the duties pertaining to, the position for 
which the airman certificate is sought, he shall issue such certifi- 
cate, containing such terms, conditions, and limitations as to dura- 
tion thereof, periodic or special examinations, tests of physical 
fitness, and other matters as the Administrator may determine to be 
necessary to assure safety in air commerce. Except in the case of 
persons whose certificates are, at the time of denial, under order 
of suspension or whose certificates have been revoked within one 
year of the date of such denial, any person whose application for 
the issuance or renewal of an airman certificate is denied may 


mora 8 ae 


file with the Board a petition for review of the Administrator's 
action. The Board shall thereupon assign such petition for hearing 
at a place convenient to the applicant's place of residence or 
employment. In the conduct of such hearing and in determining 
whether the airman meets the pertinent rules, regulations, or stand- 
ards, the Board shall not be bound by findings of fact! of the Admin- 
istrator. At the conclusion of such hearing, the Board shall issue 
its decision as to whether the airman meets the pertinent rules, 
regulations, and standards and the Administrator shall be bound by 
such decision: Provided, That the Administrator may, fin his dis- 
cretion, prohibit or restrict the issuance of airman certificates 
to aliens, or may make such issuance dependent on the terms of 
reciprocal agreements entered into with foreign governments. 


Form and Recording of Certificate 


(c) Each certificate shall be numbered and recorded by the 
Administrator; shall state the name and address of, and contain a 
description of, the person to whom the certificaté is \issued; and 
shall be entitled with the designation of the class cavered thereby. 
Certificates issued to all pilots serving in scheduled air trans- 
portation shall be designated "airline transport pilot" of the 
proper class. | 


* * * * * 


Amendment, Suspension, and Revocation of Certificates 


| 

Sec. 609. [72 Stat. 779, 49 U.S.C. 1429] The Administrator 
may, from time to time, reinspect any civil aircraft, aircraft 
engine, propeller, appliance, air navigation facility, or air 
agency, or may re-examine any civil airman. If, as ajresult of 
any such reinspection or re-examination, or if, as a result of 
any other investigation made by the Adminstrator, he determines 
that safety in air commerce or air transportation and/the public 
interest requires, the Administrator may issue an order amending, 
modifying, suspending, or revoking, in whole or in part, any type 
certificate, production certificate, airworthiness certificate, 
airman certificate, air carrier operating certificate, air naviga- 
tion facility certificate, or air agency certificate. _| Prior to 
amending, modifying, suspending, or revoking any of the foregoing 
certificates, the Administrator shall advise the holder thereof as 
to any charges or other reasons relied upon by the Ad ator 
for his proposed action and, except in cases of emergency, shall 
provide the holder of such a certificate an opportunity to answer 
any charges and be heard as to why such certificate should not be 
amended, modified, suspended, or revoked. Any person whose cer- 
tificate is affected by such an order of the Administrator under 
this section may appeal the Administrator's order to the Board 


and the Board may, after notice and hearing, amend, modify, or 
reverse the Administrator's order if it finds that safety in air 
commerce or air transportation and the public interest do not re- 
quire affirmation of the Administrator's order. In the conduct of 
its hearings the Board shall not be bound by findings of fact of 
the Administrator. The filing of ar appeal with the Board shall 
stay the effectiveness of the Administrator's order unless the 
Administrator advises the Board that an emergency exists and safety 
in air commerce or air transportation requires the immediate effec- 
tiveness of his order, in which event the order shall remain effec- 
tive and the Board shall finally dispose of the appeal within sixty 
days after being so advised by the Administrator. The person sub- 
stantially affected by the Board's order may obtain judicial review 
of said order under the provisions of section 1006, and the Admin- 
istrator shall be made a party to such proceedings. 


+ = x, ad * 
TITLE X -- PROCEDURE 
Judicial Review of Orders 
Orders of Board and Administrator subject to Review 


Sec. 1006. [72 Stat. 795, as amended by 7 Stat. 255, 75 Stat. 
497, 49 U.S.C. 1486] (a) Any order, affirmative or negative, 
issued by the Board or Administrator under this Act, except any 
order in respect of any foreign air carrier subject to the approval 
of the President as provided in section 601 of this Act, shall be 
subject to review by the courts of appeals of the United States or 
the United States Court of Appeals for the District of Columbia 
upon petition, filed within sixty days after the entry of such 
order, by any person disclosing a substantial interest in such 
order. After the expiration of said sixty days a petition may be 
filed only by leave of court upon a showing of reasonable grounds 
for failure to file the petition theretofore. 


+ + * x * 
Findings of Fact Conclusive 


(e) The findings of facts by the Board or Administrator, if 
supported by substantial evidence, shall be conclusive. No objec- 
tion to an order of the Board or Administrator shall be considered 
by the court unless such objection shall have been urged before the 
Board or Administrator or, if it was not so urged, unless there 
were reasonable grounds for failure to do so. 


* * % % * 
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Relevant excerpts from the Civil Air Regulations, iy C5252. Chea; 
subch. A (1956 rev.): | 


§ 42.1 DEFINITIONS 


ee % | 

Flight Time. Flight time shall mean the total time 
from the moment the aircraft first moves under its own power for the 
purpose of flight until the moment it comes to rest at the end of thi 
flight. 


ee 

Pilot in Command. Pilot in command shall! mean the pilot 
responsible for the operation and safety of the aircraft during the 
time defined as flight time. | 


§ 42.51 PILOT RESPONSIBILITIES 


(a) Pilot in Command. The pilot in command of the air- 
craft shall be designated by the air carrier. 


(>) Preflight Action | 
Prior to commencing a flight the pilot in command 
shall familiarize himself with the latest weather reports pertinent 
to the flight, issued by the United States Weather Bureau, or, if 
unavailable, by the most reliable source, and with the information 
necessary for the safe operation of the aircraft en route, and on 
the airports or other landing areas to be used and determine that 
the flight can be completed with safety. 


eH 


(d) Emergency Decisions 


en in the interest of safety, a 
pilot may make any immediate decision and follow any course of action 
which in his judgment appears necessary, regardless of prescribed 
methods or requirements. He shall, where practicable, keep the 
proper control station fully informed regarding the progress of the 
flight. (Section 42.9) requires a report to be filed by the pilot 
where the authority granted by this section is exercised. ) 


§ 42.5) FLIGHT INTO KNOWN ICING CONDITIONS 


No aircraft shall be flown into known or probable heavy 
icing conditions. Aircraft may be flown into light or moderate icing 
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conditions only if the aircraft is equipped with an approved means 
of de-icing ‘the wings, propellers, and such other parts of the air- 
craft as are essential to safety. 


§ 60.2 AUTHORITY OF THE PILOT 


The pilot in command of the aircraft shall be directly 
responsible for its operation and shall have final authority as to 
operations of the aircraft. In emergency situations which require 
immediate decision and action the pilot may deviate from the rules 
prescribed in this part to the extent required by consideration of 
safety. When such emergency authority is exercised, the pilot, upon 
request of the Administrator, shall file a written report of such 
deviation. In an emergency situation which results in no deviation 
from the rules prescribed in this part but which requires air traffic 
control to give priority to an aircraft, the pilot of such aircraft 
shall make a report within 48 hours of such emergency situation to 
the nearest iregional office of the Administrator. 


§ 60.12 CARELESS OR RECKLESS OPERATION 


No person shall operate an aircraft in a careless or 
reckless mamner so as +o endanger the life or property of others. 


§ 42.13 PILOT QUALIFICATION FOR LARGE AIRCRAFT 


(a) Pilot in Command 
Any pilot serving as pilot in command on large 
aircraft shall possess a valid airline transport pilot rating for 
the aircraft on which he is to serve. 


(b) Second in Command 
ore a pilot serve as second in command 
mn large aircraft, he shall: 


(1) Possess a valid commercial pilot rating and 
instrument rating, or a valid airline transport pilot rating+* 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Petitioner, 


No. 17,899 


CIVIL AERONAUTICS BOARD AND ADMINISTRATOR 
OF THE FEDERAL AVIATION AGENCY, 


Respondents. 


Respondents hereby oppose the petition for rehearing and hearing 
in banc filed by petitioner Jones. In its decision of March 26, 1964, 
the Court (Judge Fahy dissenting) sustained the Civil Aeronautics 
Board's action in affirming an order of the Administrator of the 
Federal Aviation Agency which revoked the petitioner's airline 
transport pilot rating privileges, thus depriving him of authority 
to serve as pilot-in-command of large commercial passenger aircraft. 
The Court, in sustaining the Board's order, found that the evidence 
amply supported the Board's finding that the petitioner flew into 


known or probable heavy icing conditions, endangering life and 
pe 


property, in violation of two Civil Air Regulations; and it held 


le pertinent regulations provide that "no aircraft shall 
be flown into known or probable heavy icing conditions" (1 C.F.R. 
§ 42.5 (1963)); and that "no person shall operate an aircraft in 
a careless or reckless manner so as to e er the life or 
property of others" (1) C.F.R. § 60.12 (1963)). 
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that the decision to revoke the petitioner's rating as a pilot-in- 
command was lawful as within the Board's "special competence and 
responsibility." : 

The Court's decision raises no conflict between panels, nor 
do petitioner's grounds for reconsideration present any issue which 
has not already been considered by this Court or which merits con 
sideration by the Court in banc. | 

1. The petitioner's first ground for seeking rehearing is 
that the Court erred in confining itself to review of the Civil 
Aeronautics Board's order, and thus allegedly failed to consider 
various errors committed by the Administrator. The short answer 
to this contention is that Section 609 of the Federal Aviation Act 
(U9 U.S.C. 1429) provides that the Administrator's revocation of a 
pilot's certificate is subject to de novo review by the Board -- 
the Board must determine whether air safety and the public interest 
require affirmation of the Administrator's action, and in doing so 
the Board "shall not be bound by findings of fact of the Administra- 
tor." Moreover, Section 609 further provides for judicial review of 
“the Board's order", not the Administrator's initial determination, 
at the instance of a “person substantially affected" thereby. Thus, 
in this case, it was the Board which finally determined that peti- 
tioner had violated the air safety regulations and that the interests 


of safety required revocation of his rating. These findings of the 


Board were found by this Court to be supported by substantial 


evidence. 


os 

To the extent petitioner asserts error in the Board's decision 
as ground for rehearing, he largely seeks to relitigate matters which 
have already been fully briefed to this Court and considered by it. 
Thus, petitioner's claim that he skillfully piloted his plane in view 
of the emergency conditions facing him was met in our brief on pages 18 
and 20-22. We pointed out there that this Court had already held in 
Sisto v. Civil Aeronautics Board, 86 U.S. App. D.C. 31, 179 F.2d 47 
(1949), that technical proficiency is not the only requirement upon 
which the issuance or retention of an airline pilot's rating is con- 
ditioned but that a holder of such a certificate must possess the 
judgment to enable him to perform his technical skills in a manner 
conducive to the safety of his passengers, aircraft and crew. There 


is clear precedent for revoking a pilot's license for a single grave 


dereliction. Sisto v. Civil Aeronautics Board, supra; Specht v. 
2 


Civil Aeronautics Board, 254 F.2d 905 (C.a. 8, 1958). 

Petitioner also claims that his continued flying over the past 
4-1/2 years demonstrates that the revocation of his airline transport 
rating will not be in the interest of "safety in air commerce." How- 


ever, the fact that the petitioner has been permitted to continue his 


her issues asserted by petitioner and previously covered 
in respondents' main brief to this Court are the alleged delay in 
instituting this proceeding (Brief, pp. 26-27); alleged violation 
of stipulation (Brief, pp. 22-25); alleged conflict with Pike v. 
Civil Aeronautics Board (Brief, pp. 17-25). In addition, petitioner 
for the first time raises an objection to the testimony of witness 
Strahl, which was plainly admissible (see J.A. 55-60). The asser- 
tion about other tapes is without merit because of the overwhelming 
evidence of forecasted and existing heavy ice. 


aps | 
operation as a pilot should not preclude the proper enforcenent of 
the Civil Air Regulations. The procedural safeguards available to 
airmen may enable them to postpone the effective date of a sanction 
pending review proceedings; but such delay cannot itself serve to 
defeat the sanction without endangering the ethectivenses of the 
regulatory ee Furthermore, contrary to petationer's clain, 
the sanction in this case is not inconsistent with the remaining 
authority held by petitioner, which is unaffected by the Board order. 
For it is clear (and petitioner concedes) that the holder of an air- 
line transport pilot rating, authorizing service as pilot-in-command 
of large commercial passenger aircraft, must meet higher safety 
standards than the holder of any lesser airman rating. 

2. Petitioner cites the Federal Aviation Agency's notification 
to Eastern Air Lines, his employer, of the pendency of this proceeding. 
The American Civil Liberties Union directs its proffered amicus brief 
to this point, contending that by its action the agency "brought about" 


the loss of petitioner's job as copilot and that this warrants judicial 


condemnation. While we have no objection to the filing of the amicus 


brief, we believe that the point is without merit. | 
In our view, the agency's action is irrelevant to the issues 
before this Court on judicial review of the order of the Civil Aero- 
nautics Board. The only pertinent inquiry before this Court is 
e other » petitioner's record during the last 
4-1/2 years would be pertinent to consideration of a new applica- 


tion by him to again obtain his airline transport pilot rating 
privileges. 


- 


<15.= 
whether the statute and the record support the Board's findings that 
in February 1960 petitioner flew his aircraft in an unsafe manner into 
bad weather conditions, thus endangering the lives of passengers and 
crew; and that this action warranted revocation of his authority to 
serve as pilot-in-command. Even if true, petitioner's charges as to 
the agency's notification to Eastern, and Eastern's request for peti- 
tioner's resignation as co-pilot, suggest at most a possible grievance 


against the’ employer; but any such grievance can have no bearing upon 


the Board's determination that air safety required revocation of peti- 


tioner's rating as pilot-in-command. 

Moreover, there is no basis for the assumption by amicus ACLU 
that the Federal Aviation Agency caused petitioner to lose his job. 
The evidence is to the contrary. Eastern's Director of Flying, in 
an affidavit previously filed with this Court, has sworn that no 
agency personnel sought to influence hin with respect to petitioner's 
exployment. He stated that the principal reason for the company's 
action was petitioner's failure to inform Eastern of the pending 


charges against him at the time he was employed. 


The notification of Eastern of the pendency of this judicial 
proceeding was consistent with the Federal Aviation Agency's long- 
standing procedure to notify the airlines of amy proceeding against 
their employees. Such procedure, and the policy reasons therefor, 
have heretofore been explained to the Court in the Administrator's 
tanswer to Petitioner's Extraordinary Motion to Present Newly 
Acquired Evidence". Furthermore, contrary to the suggestion of 
the amicus, the Board, in deciding its case, did not do so upon 
any assumption that petitioner would either be hired or retained 
by any airline; the employment practices of the airlines are 
matters for their decision. 


nb se 
CONCLUSION 


For the foregoing reasons, the petition for rehearing and hearing 


in banc should be denied. | 


Respectfully submitted, | 


Jonn H. wanner 


Attorney for eeecaant 
Civil Aeronautics Board 


Nathaniel H. Goodrich 


Attorney for respondent 
Administrator 
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The questions presented by 
stated, are as follows: 
1. The defendant was entitled to a directed | 
of acquittal on charges that ne unlawfully posse 
small quantity of a narcotic drug on 
at his trial the Government con 
drug addict on that date and as such 
overpowering desire or need (compulsion) 
the drug and to obtain it by any means.” 
2.) che was unconstitutionally compelled 


to be a witness against nimself, unconstitutionally denied 
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due process of law, and unconsvitutionally deprived of a 
speedy trial when, at the time nis case was called fox 
trial and he was prepared for trial, instead or being 
upon the Government's motion and over his odgection ne was 
committed to Saint Elizabeths Hospital for Speemracton and 
psychiatric examination by Government doctors, 
doctors who thereafter testified against nin. 

3. The defendant having been compelied by 
ment to be a witness against is immune 
cution under the instant indictment, and the charges against 
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jury witn respect to 
pharmacological duress as requested by a 
proposed instructions 
9. The evidence was 
a reasonable doubt: 
(a) The appellant's capacity to 
possessing narcotic drugs as charged, 
held criminally responsible for sucn posse 
(>) The appellant's possession of 
drugs, as charged. 


10. The only evidence or in iduced against tne 


appellant should have been suppressed because it wa 
obtained by means of an unreasonable search and seizure 
in violation of the appellant's constitut 

(a) The search and seizure was m 
a narcotics search warrant which was invalid in 
was not issued upon probable cause, properly s 
oath or Article 
of Rights, but instead 
affidavit indicating 
of the matters set out 


. . oo . 3 Og i 2 - 
cating which of those matters each affiant was Swearing to, 


and stating the affiants' belief "that there is not [sic] 
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ed" inside the premises 


eizure went beyond the scope 


the seizure of papers 


refusing to instruct 
sne Government's failure to call as a witness 
one of two police officers who were present 
appellant was allegedly found in possession of the 
s in question, provided the basis for an infer- 
testimony if prodguced would be unfavorable to 
s case against th 


Government was not entitled to the benefit of 


purportedly created py 26 U.S.C. § 4704, 


tax paid stamps from 
evidence of a violation” 
to snow that the 
ngs were not lawfully prescribed for or dispensed 
stamps pursuant to § 4704(b)(1) 


uch a snowing the presumption 


the benefit 


of the presumption purportedly created by 21 U.S.C. § 174, 


whereby proof of mere possession of narcotic drugs shall be 


deemed sufficient evidence to authorize conviction unless 
the defendant explains that possession to the satisfaction 
of the jury, | 

(a) in the absence of any snowing by che Govern- 
ment that the exceptions provided by 26 U.S.C. § 4704 (b) (1) 
and § 4704(b)(2) which authorize such possession under 
certain circumstances were inapplicable; 

(b) in the absence of any showing by the Govern- 
ment that the appellant as a practical matter was actually 
free to take the witness stand without jeopardizing himself 
on the basis of his prior criminal record or otherwise; 

(c) because in the circumstances of this. case, 
unless the conceded fact that the appellant is a narcotic 
drug addict is conclusively deemed to be an explanation of 
possession which precludes the statutory presumption, that 
presumption would make it a criminal offense to be afflicted 
by drug addiction, and thus would be unconstitutional under 
the doctrine of Robinson v. California, 370 U.S. 660 (1962); 
and 


(a) in the absence of any showing by the Govern- 
| 


ment that the drugs here in issue were imported and were 
| 


not manufactured domestically. 
14. The quantity of narcotics which is involved in 
this case falls within the de minimus rule, being approximately 
| 
| 
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of an ounce, and calling for a tax of about 


one-tenth of a mill ($.0001). 


15. The sentence imposed upon the appellant was 
illegal and constituted a cruel and unusual punishment 


a 


in violation of Art of the Bill of Rights. 


learet 


16. The evidence was insufficient to support the 


17. Tne District Court erred in denying appellant's 
movion for 2 
Court erred in denying appellant's 
motion for 2a Judgment notwithstanding the verdict. 
19. The District Court erred in denying appellant's 


-i 2 f 44565 
motion in arrest of judgment. 


INDEX 


Statement of Questions Presented 
Jurisdictional Statement 
Statement of the Case 

A. The Appellant's Predicament 


B. The Defective Search Warrant and the 
Illegal Search and Seizure Upon Which 
the Government's Case Is Founded 


The Violations of Appellant's Privilege 
Against Self-Crimination, His Right to 
Due Process, and His Right to a Speedy 
Trial 


The Government's Deficient Prima Facie 
Case and the Error That Infects It 


1. The Government's proof of posses- 
sion was seriously deficient. 


2. The Government's case in chief 
raised a reasonable doubt as to 
the appellant's criminal responsi- 
bility 


The Appellant's Lack of Capacity to 
Commit the Crimes Charged Against Him 


1. The appellant established that he 
suffered from a disease which 
compelled him to possess drugs. 


The Government's own evidence 
proved that the appellant was not 
criminally responsible for the acts 
charged against him. 


(a) The Government's case was 
substantially inadequate. 


(b) The Government's case did not 
contradict the appellant's 
showing, but instead confirmed 
the appellant's lack of capa- 
city- 


nd Prejudicial Trial 
Instructions, and 


-Trial Motions 


The Cruel and Unusual Punishment 

Inflicted Upon the Appellant 
Constitutional and Statutory Provisions and 
Rules Involved 


ce = — = > 
cavement of Poin 


Drug addiction 


appellant's insanity defense 
establisned by the prosecution's 


was denied his rignt 
the prosecution's 
witness, Dr. Owens. 


pellant was denied 
ess to secure neces- 
from local psychia- 


pS 


Lilegai 
Tne search warrant was invalid. 


Tne search and seizure was illegal. 


Se 
III. Illegal Psycniatric Discovery 
Iv. Deficient Government Proof 


V. Improper Presumptions 

VI. Cruel and Unusual Punishment 
Conclusion 
Appendix A 
Appendix B 


TABLE OF AUTHORITIES 


Agnello v. United States, 269 U.S. 20 (1925) 


Alford v. United States, 282 U.S. 687 (1931) 


Blocker v. United States, 110 U.S. App. D.C. 41, 
~~ 268 F. 2d 853 (1961) 


Blocker v. United States, 


320 F. 2a 500 TESCOn Ca ee z, 


Briscoe v. United States, 


~~ e48 F. 24 640 (1957) 


Campbell v. United States, 113 U.S. 
TmcoOr =307 F. 2a 597 (1962) 


Carter v. United States, 102 U.S. App. D.C. 227, 
252 F. 2d 000 (1957) 


Castle v. United States, Miscellaneous » 


D.c. Cir. (pending) - 


Collazo v. United States, 90 U.S. 
— 196 F. 20 573 (1952) - 


Davis v. United States, 


Douglas Vv . United States, 99 U.S. App. 
239 F. 2a 52 (1950) 


Durham v. United States, 


214 F. 2d 862 (1954) 


Frigillana v. 
325, 307 F. 


Giordenello v. United 


Gordan v. United States, 


299 F. 2d lly (1902) 
Graves v. United States, 150 U.S. 118 (1893) ---- 


Hawkins v. United States, 114 U.S. App. D.C. 44, 
310 F. 2a S49 (1902) 29, 


* Cases chiefly relied upon are marked by an asterisk. 


Page 


Horton Vv. 
SEN ey 


SI) ae 
Johnson v. United States, 333 U.S. 10 (1948) ---- 
Jones v. United States, 362 U.S. 257 (1960) 


Leach v. United States, U.S. App. D.C. , 
320 F. ed 0/0 Goon) === 


Lindsey v. United Scaces, TT U.S. App. D.c. 1, 
i33 fF. 2a 305 (1 


Lynch v. Overholser, 369 U.S. 705 (1962) 


United States, 113 U.S. App. D.C. 27, 304 


i States, 275 U.S. 192 (1927) ---- 


Masiello v. United States, 113 U.S. App. D.C. 32, 
304 fF. 2d 399 (1902) 4 


McDonald v. United Staves, VI US. App). D.C. 
120, 312 F. 2a O47 (1962) 29, 35, 36, 37, 38 


Misenneimer v. United States, 106 U.S. App. D.C. 
2e0, 21 F. 2d 460 (i959), aes denied, 361 
U.S. 971 (1960) 36, 38 


Napie 


nivea 


2a 616 (1 ) 38 


Ss Vv 
307 F 


Nickens v. United States, No. 17735, D.C. Cir., 
Seprember 19, 19 29 


ile 


54 
Rudder v. United States, 96 U.S. App. D.C. 329, 
“B20 F. 2a 51 (1955) 49 


Simpson v. United States, AN - D.C. 
520 PF. 2d 803 (1963) 505, 53 


Smith v. United States, No. 17106, D.C. Cir., 
DT ed A i a --- 49 


Cases (cont. 


Stewart v. United States, 94 U.S. App. D.C. 293, 
214 F. 2d 879 (1954) 


Tatum v. United States, 88 U.S. App. D.C. 366, 
190 F. 2d 612 (1951) 


Unitea States v. Currens, 290 F. 2d 751 (3rd Cir. 


United States v. Keleher, 55 U.S. 
2F. ed 934 (1924) 


United States v. Santore, 290 F. 2d 51 ( 
Vick v. United States, 113 U.S. 
304 F. 2a 379 (1962) 


Villaroman v. United States, 87 U.S. App. D.C. 
30, 184 F.2d 201 (1950) 


Walker v. United States, No. 17897, D.C. Cir., 


— 


November 14, 1903 


Williams v. United States, 114 U.S. 
135, 312 F. ed Soe (1902) 


wELaeS ve Gesses Seacee, HOZMURSHeAppE DC SO, 
Constitutional Provisions: 
Constitution of the United 
Bill of Rights, Article 
Bill Rights, Article 
Bill ights, Article 
Bill Rights, Article 


Statutes and Rules: 
MS eULSAC. S 
21 U.S.C. § 174 


Statutes and Rules (cont. 
24 U.S.C. § 201(a) 
26 U.S.C. § 4704 
28 U.S.C. § 1291 
28 U.S.C. § 1294 
Federal Rules of Criminal Procedure, Rule 16 ---- 49 
Federal Rules of Criminal Procedure, Rule 17 - 42, 49 
Federal Rules of Criminal Procedure, Rule 41(e) - 47 
D.C. Code § 24-301 
D.C. Code § 24-401 (1961) 
D.C. Code § 24-603, et seq. 


Miscellaneous: 


Kolb, Drug Addiction: A Medical Problem (1962) - 21 


Metropolitan Police Department Manual, 
Ch. XXXIII, Sec. 23 


UNITED STATES COURT OF APPEALS 
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v. No. 17,894 
UNITED STATES OF AMERICA, 
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APPEAL FROM A JUDGMENT 
OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 


Appellant was indicted for violation of 26 U.S.C. § 4704(a) 


and 21 U.S.C. § 174 (pertaining to narcotics) in the District 


of Columbia. The District Court had jurisdiction by virtue 
of D.C.Code § 24-401 (1961). 

Appellant was convicted and sentence was imposed. The 
trial court granted the appellant, upon his seasonable 
affidavit, leave to proceed on appeal without prepayment 
of costs. Jurisdiction is vested in this Court to decide 
this appeal by virtue of 28 U.S.C. § 1291 and 28 U.S.C. § 1294. 


STATEMENT OF THE CASE 


A. The Appellant's Predicament. 
The appellant is a narcotics addict (Tr. 331)2/ and 


an indigent .2/ On October 18, 1961, he was admitted to 


the District of Columbia General Hospital as a voluntary 
patient for examination as a drug user. Prior to admission 
he was taking twelve capsules of heroin per day and had at 
least a six-year history of drug addiction. Although the 
hospital authorities found the appellant to be suffering 
from narcotics withdrawal symptoms, they declined to commit 
him for rehabilitation.2/ 

The Government claims that seven months later it found 
the appellant to be in possession of eleven capsules of 
heroin. Solely on this ground he was arrested, and subse- 
quently was charged with and convicted of violating the 
Harrison Narcotics Act on two counts: 26 U.S.C. § 4704(a)-- 
possession of narcotics not in original stamped package; 


The abbreviation "Tr." refers to the trial transcript 

as originally prepared, consisting of 347 consecutively 
numbered pages commencing with the testimony of Detective 
Paul on March 25, 1963. References to other and supple- 
mental transcripts will be specifically footnoted. 


Appellant's Affidavit in Support of Application to Pro- 
ceed Without Prepayment of Costs, filed May 23, 1963. 


Letter dated October 19, 1961, Joseph F. Chambers, M.D., 
to Assistant U. S. Attorney Oscar Altschuler, attached 
hereto as Appendix A; see also Transcript of Proceedings 
in connection with Appellant's Sentencing by Judge Hart 
on May 17, 1963. 


and 21 U.S.C. § 174--facilitating concealment and sale of 
narcotics, knowing same to have been imported contrary to 
aw 2/ He now stands sentenced to imprisonment for fifteen 
years on charges of possessing narcotics--five years of 
imprisonment in the present case, to run Consecustwety, to 
a ten-year sentence on another conviction which is also on 


appeal to this Court (Miscellaneous No. 1957). 


B. The Defective Search Warrant and the Illegal Search and 
Seizure Upon Which the Government's Case = Found a. 

According to the Government's case, the sania for 
whose possession the appellant was charged were seized in 
his home by Narcotics Squad detectives in the execution 
of a search warrantee’ By a motion to suppress seasonably 
filed following his indictment, the appellant attacked both 
the validity of the warrant itself, and the lawfulness of 
the search conducted under it. 

The warrant was invalid, the appellant contended, because 
it was issued solely upon the basis of a defective joint 
affidavit wherein the three affiants asserted their collec- 
tive belief "that there is not [sic] illicit narcotic drugs 


being secreted inside" the premises for which the warrant 


was sought; and the search was illegal because property 


March 25, 1963 Transcript, Opening Statement by Counsel 
for Government, pp. 2-6. 


March 25, 1963 Transcript, Opening Statement by Counsel 
for Government: 
| 
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not deseribed in the warrant, i.e. money and papers, was 
seized under it. 
Judge Youngdahl denied the appellant's motion to 
suppress on December 20, 1962. 
C. The Violations of Appellant's Privilege Aga seSe Self- 
rimination is t to Due ocess, an s t 
to a Spee ial. 
On September 28, 1962, appellant's counsel wrote to 
the Government prosecutor in charge of this case, as follows: 
In connection with the above indictments, please 
be advised that at the trial it will be the defendant's 
position that if any ostensible crime be proved against 
him, that such crime was a product of mental defect or 
disease. In the light of the defendant's past history, 
as known to the Government, I intend to take the posi- 
tion that it will be part of the Government's case in 
chief to prove the defendang /6 capacity to commit the 
crimes charged against him. 
Despite this letter, the Government prosecutor made no pre- 
trial application for a mental examination of the appellant. 


On January 8, 1963, when the case was called for trial, 


both the Government and the appellant answered Sn and 


the case was sent out by the assignment judge for trial 
before Judge Keech and a jury. The jury panel was called. 
The appellant's psychiatric expert was in the courtroom. 

At that point, appellant's counsel presented the Government 


prosecutor with a copy of the appellant's proposed requests 


Exhibit A attached to appellant's March 7, 1963: Motion 
to Dismiss. 


January 8, 1963 Transcript of Proceedings before Chief 
Judge McGuire. 


hj. 


for instructions so that he might have an opportunity to 
consider them and to accede to them if they were found 
agreeable. The requests principally related to the appel- 
lant's defense of lack of capacity, including insanity, 
irresistible impulse, drug addiction, and pharmacological 
duress. Immediately after examining the requests, without 
any notice to appellant's counsel, the Government prosecutor 
approached the bench and asked the court for an order com- 
mitting the appellant to Saint Elizabeths Hospital for a 
mental examination pursuant to the provisions of 24 U.S.C. 
§ 201(a).8/ 

The prosecuting attorney made no evidentiary showing 
in aid of his motion, but merely asserted that he had just 
discovered the appellant's defense would be insanity and 
that he saw 2 psychiatrist in the courtroom. Appellant's 
counsel immediately drew to the court's attention the letter 


he had written the prosecuting attorney more than three 


months earlier, on September 28, 1962, above meer SY 


There was no evidence before the court to indicate 
that the appellant did not have capacity to understand the 
proceedings against him or properly to assist in his own 


January 8, 1963 Transcript of Proceedings before Judge 
Keech, pp. 2-8; March 15, 1963 Transcript of Proceedings _ 
before Judge Hart, pp. 2-4. 


January 8, 1963 Transcript of Proceedings before Judge 
Keech, p. 6. 
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| 
defense. Indeed, appellant's counsel asserted that he 
thought appellant was competent to stand trial. The court 
did not call upon the appellant's psychiatric witness for 
any enlightenment on the question of appellant's competence 
to stand trial, put forthwith granted the prosecuting 
attorney's request over the appellant's objection. 

Pursuant to Judge Keech's order, the appellant was 
committed to Saint Elizabeths Hospital for observation on 
January 8, 1963, and remained there until the hospital's 
examinations and diagnostic procedures were completed, 
late in February. By letter dated February 20, 1963, the 
Superintendent of Saint Elizabeths wrote the court below, 
stating "As a result of our examinations and observations, 
it is our opinion that Mr. Castle is mentally competent to 
understand the nature of the proceedings against him and 
to consult properly with counsel in his own defense. it 
is further our opinion that he is without mental disorder 
and was not suffering mental disease or defect on or about 
May 18, 1962." : 

Thereafter, on March 7, 1963, the appellant filed 
motions to dismiss the indictment against him and to suppress 
for use as evidence against him all information obtained by 
the Government as a result of the appellant's confinement 


in Saint Elizabeths Hospital pursuant to the lower court's 


order. These motions asserted that the appellant's 
| 


a sak 


involuntary commitment to Saint Elizabeths Hospital, under 
the circumstances in which it was made, compelled him to 
be a witness against himself, denied him due process of 
law by giving the Government discovery against him not 
provided by law to secure his evidence in advance of the 
trial to use against him at the trial, and denied him a 
speedy trial to his prequcicen The motion to dismiss also 
asserted that the only provision of law enabling the Govern- 
ment to obtain the appellant's evidence by compulsory process 
was 18 U.S.C. § 1406, which confers immunity upon persons 
who are forced to furnish the Government with evidence 
which it could otherwise use against them, and that the 
appellant was entitled to that immunity because the Govern- 
ment obtained his evidence by compulsory process. 

After hearing argument on March 15, 1963, Judge Hart 
dismissed both motions from the pench .20/ 


D. The Government's Deficient Prima Facie Case and the 
Error That infects it. 


The Government's whole case in chief consisted of an 
attempt to prove only that on May 18, 1962, the appellant 
possessed eleven capsules of heroin (Tr. 6). Its evidence 
of possession was a hazy vignette. Even though the Govern- 
ment failed to produce evidence in its possession which 


10. March 15, 1963 Transcript of Proceedings before Judge 
Hart, p. 7. 
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should have clarified and substantiated its case, if true, 
the jury was not instructed about the legal implications 
of this failure. Moreover, while the case in chief itself 
raised a reasonable doubt about the appellant's criminal 
responsibility for the crimes charged against him, it 
furnished no factual basis whatever for establishing his 


criminal responsibility. Conceded to be a narcotics addict, 


the appellant was not shown to have the capacity to refrain 


from possessing the drugs charged against him. 

1. The Government's proof of possession was seriously 
deficient. Even though, as a narcotics addict, the appellant 
obviously had possessed drugs from time to time, it was the 
Government's obligation in this case to prove beyond a 
reasonable doubt that he actually possessed the particular 
drugs charged against him in the indictment. On this point 
the Government's evidence consisted of the unsupported 
testimony of a single witness, Narcotics Squad Detective 
Paul, whose memory was dim, inexact and grossly incomplete, 
whose testimony was fuzzy, inconsistent and contradictory, 
and whose account of the key event to which he testified, 
i.e. the appellant's alleged confession, was neither re- 
flected by contemporaneous police records required to be 
made under normal police procedure, nor verified from any 
other source. Although the Government had a witness present, 


Narcotics Squad Detective Didone, who should have verified 
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and confirmed Detective Paul's story about the appellant's 
unrecorded oral confession if that story were true, the 
Government did not put that witness on the stand. Instead 
the Government improperly implied to the jury panel that 
it had confirmatory testimony which it felt was unnecessary 
to produce, but which the appellant might bring forward 
if he challenged Detective Paul's testimony. The court, 
although seasonably requested to instruct the jury about 
the adverse inferences it might draw from the Government's 
failure to put Detective Didone on the stand to verify and 
confirm Detective Paul's testimony about the appellant's 
oral, unrecorded, wholly unconfirmed, and improbable con- 
fession, declined to give any such instruction. 

On his examination in chief, Detective Paul testified 
that on May 18,'1962, he, along with Detective Didone and 
certain other officers, searched the appellant's home, and 


in his bedroom, "in the upper right-hand dressing table 


drawer" (Tr. 6) found the eleven capsules of heroin for 


whose possession the appellant stands convicted. After 
finding the capsules, he testified: 
I immediately walked back to the kitchen and I 
showed them to Defendant Castle in the presence of 
Detective Didone and Castle's wife and asked him 
if they were his and he said yes, these capsules 
contained heroin and they were his. [Tr. 6] 
This was the key testimony to show that the appellant 
possessed the capsules in question. Indeed, it was the 


only such testimony. 
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The manual of the Metropolitan Police Department 
provides: 


Ch. XXXIII, Sec. 23. Confessions may be either oral 
or written, but whenever possible such confessions 
should be reduced to writing, read to the accused 

or by him and signed in the presence of one or more 
officers or witnesses who were present at the time 
the statement was read and signed. [Law and Tactics 
in Federal Criminal Cases, Preliminary Edition (1963), 
E. Barrett Prettyman Fellows, Georgetown ea 
Law Center, p. 234, Footnote 49.] 


Notwithstanding this requirement, no written confession 


was adduced against the appellant, nor was any contemporary 
record of any such confession produced in connection with 


the Jencks motion made by the appellant (Tr. 332). The 
| 


irregular nature of the proceedings, i.e. the failure to 
produce a signed statement by the appellant or a soos of 
his confession, was called to the court's attention (Tr. 
328). Despite the critical importance of the confession 
to the Government's case, no confirmatory evidence was 
offered by the Government or shown to the appellant in 
connection with the discovery granted him under the Jencks 
rule (Tr. 333-344). Indeed, the court ultimately took the 
position that it was up to the appellant to offer Detective 
Didone as his own witness if the appellant disputed Detective 
Paul's story about his confession (Tr. 297). 

On cross-examination, Detective Paul testified that 
he found the capsules in the upper left-hand dresser drawer, 


and denied that on direct examination he had testified it 
| 
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was the right-hand dresser drawer (Tr. 11), although in 
fact he had so testified (Tr. 6). Between his testimony 
on direct examination and his cross-examination he had been 
shown Government's Exhibit 1, which on its face indicated 
the source of the capsules in question as the left-hand 
aresser drawer (Tr. 9). 

When asked to describe what else was in that drawer, 
he believed there were some articles of clothing, but could 
not recall whether it contained men's clothing (Tr. 11) or 
whether it contained any articles of women's clothing (Tr. 
12). When asked to describe the dresser, he said that 
there were two drawers on the left side and two drawers on 
the right side and a mirror on top, but that he didn't recall 
too much about it (Tr. 12). He didn't remember what was on 
top of the dresser (fr. 13). He couldn't recall if it was 
a lady's vanity (Tr. 12), or even whether it was a woman's 
dressing table or a man's bureau (Tr. 13). He couldn't 
recall how high was the top on which the mirror rested (Tr. 
13). He said he searched the other drawers in the dresser, 
believed that there were articles of clothing in them, but 
did not recall exactly what they were (Tr. 13). He testified 
that there was another dresser in the room in question, but 


he did not recall what the other dresser looked like (Tr. 


14). Ever since 1957, when Detective Paul joined the 


Narcotics Squad, he had known both the appellant and his 
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wife as narcotics users (Tr. 14-15). The bedroom wherein 
he allegedly recovered the narcotics in question contained 
a double bed (Tr. 14). Detective Paul was reluctant to 
concede to the appellant the normal incidents of the matri- 
monial relationship: when Detective Paul was Bakedlihecher 
he could also describe the room as Mrs. Castle's bedroom, 
his answer was "the defendant Castle told me it was his 
bedroom, sir" (Tr. 14). But he arrested Mrs. Castile at the 
time he allegedly seized the narcotics in question, and 
charged her with narcotics vagrancy (Tr. 340-341). 

Although the appellant's cross-examination of Detective 
Paul had exposed the inadequacies and contradictions of his 
testimony, the prosecutor did not call Detective Didone as 
he had earlier told the jury panel he would (Tr. 306-307). 
Instead he rested his case (Tr. 325) after routine testimony 
from the Government chemist who indicated that from) 4% to 
10% of the capsules at issue was heroin (Tr. 21). Te court 
refused to instruct the jury about the implications raised 
by the Government's failure to produce Detective Didone 
under these circumstances (Tr. 296-297). 


| 
2. The Government's case in chief raised a reasonable 


doubt _as to the appellant's criminal responsibility. In the 


| 
course of its case in chief, the Government conceded that 


the appellant was an active narcotics addict at the! time he 


allegedly possessed the capsules at issue, and that he had 


been an addict since 1954 (Tr. 14-17, 314-317). On the 
basis of the appellant's jail record, which showed that 
on May 19, 1962, one day after he is alleged to have com- 


mitted the offenses charged in the indictment, he was 


admitted to the jail hospital suffering from narcotics 


withdrawal symptoms, there could be no doubt about the 
active character of the appellant's addiction (Tr. 48). 

Because the appellant was known by the Government to 
have been an active drug addict on the day he allegedly 
possessed the eleven capsules in issue, and because by 
definition an active addict is a person subject to the 
compulsion of a disease which requires him to possess drugs, 
the appellant contended that mere proof of possession such 
as here relied upon could not prove the appellant guilty 
of crime beyond a reasonable doubt (Tr. 330-332). Only 
controllable conduct is properly the subject of criminal 
prosecution, and the appellant's disease raised at least a 
reasonable doubt about his capacity to control the conduct 
which the Government attempted to prove against him--the 
possession of less than a day's requirement of the drug to 
which he was addicted. The doubt thus raised overrode the 
normal and usual presumption that the appellant had a 
capacity to control the conduct in question. 

In its case in chief, the Government did not even try 
to make any showing that the appellant, addicted as he was, 


~igs 


actually had the capacity to refrain from possessing the 


heroin with which he was charged. This is especially sig- 
nificant because it was no oversight on the Government's 
part, but rather the Government's intentional choice. From 
an early stage in the prosecution, the appellant, as has 
heretofore been shown, had insisted that the Government 
had the burden, because of the appellant's known narcotic 
addiction, of establishing the appellant's capacity asa 
part of its case in chief. In addition, the Government had, 
on its own motion and over the appellant's objection, secured 
the appellant's confinement to Saint Elizabeths Hospital for 
observation by Government experts. | 

Neither dia the Government attempt to prove the appel- 
lant's criminal responsibility for the offenses onareed 
against him by attempting to show any conduct on the appel- 
lant's part which went beyond the immediate compulsions of 
his drug addiction. For example, the Government did not 
seek to show that the appellant was a "pusher" or otherwise 
engaged in trafficking in narcotics, or even that ne pos- 
sessed narcotics in quantities which might have exceeded 
his personal requirements .22/ | 

At a later stage in the proceedings, the testimony of 
the Government's own witnesses established that act 


ll. March 25, 1963 Transcript, Opening Statement by Counsel 
for Government, pp. 2-6. 
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had no capacity to refrain from possessing the narcotics 
in issue, but instead, as an active addict, was under "an 
overpowering desire or need (compulsion) to continue taking 
the drug and to obtain it by any means" (Tr. 175-176, 182- 
184; see also Tr. 197-198). 


E. The A llant's Lack of Capacity to Commit the Crimes 
ainst z 


1. The appellant established that he suffered from a 
disease which c lied him to possess . When the court 
denied the appellant's motion for acquittal at the conclusion 
of the Government's case in chief, the appellant, indigent 
though he was, had to assume the burden of establishing by 
expert testimony his lack of capacity. He did so through 
two well-qualified expert witnesses, John P. Fort, M.D., 
ana Alexander Van West, Ph.D., each of whom had personally 
interviewed and examined the appellant and had diagnosed him 
as suffering from a mental disease. 

Dr. Fort is a distinguished psychiatrist and the senior 
staff member of Chestnut Lodge Sanitarium, a private psychi- 
atric hospital located in Rockville, Maryland. With respect 
to narcotics addiction, he has special competence as a 


psychiatrist, having served as an officer of the United 


States Public Health Service 4n the Lexington, Kentucky, 


Government mental hospital primarily devoted to the treat- 


ment of people suffering from narcotic addiction. His 
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professional publications include two articles on heroin 
addiction which have appeared in professional journals. 


In the course of his medical career he has examined several 


hundred narcotics addicts, intensively treating fifteen or 


twenty. Following his work at Lexington, he has continued 
to treat people suffering from drug addiction, and has 
treated approximately ten to twelve additional patients in 
the past eight or ten years. His practice is, however, not 
limited to the treatment of narcotics addicts, and he treats 
all types of mental disorders (Tr. 25-31). 

Dr. Fort had personally examined the appellant on two 
occasions, and for a total of three hours (Tr. 49).| After 
qualifying as an expert (Tr. 31), he described the charac- 
teristics of narcotics addiction (Tr. 31-36), detailed his 
psychiatric examinations of the appellant (Tr. 36-45), and 
gave his diagnosis of the appellant (Tr. 45-48). He testi- 
fied that in his opinion the appellant was suffering from a 
personality disorder, i.e. schizoid personality with depres- 
sive features, and that the appellant was suffering from 
this condition on May 18, 1962. Dr. Fort further testified 
that this condition constituted a mental disease or defect 
having a causal relationship to the possession of narcotic 
drugs. 

Based upon his review of the health record of [the 
District Jail, Dr. Fort also testified that as of May 19, 
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1962, the appellant was suffering from withdrawal sickness 
(Tr. 48). Having thus verified the appellant's active 
narcotic addiction on the date of his alleged crimes, 
Dr. Fort testified: 
. . . it is the experience of people who have known 
and treated people suffering from drug addiction, that 
they are literally unable to resist the compulsion to 
go about obtaining and possessing drugs. (Tr. 48] 
Although Dr. Fort was extensively cross-examined (Tr. 
49-91), his testimony remained unshaken. Indeed, he pointed 
out on cross-examination that narcotics addiction is itself 
a disease, as well as being a symptom of underlying additional 
mental disease (Tr. 54-55). 
Dr. Van West, the appellant's other expert witness, 
for the past two years has served as a psychologist at Legal 


Psychiatric Services, located in the U. S. Courthouse. He 


holds a doctorate from New York University and has worked as 


a psychologist for approximately ten years. Like Dr. Fort, 
he has had specialized experience with respect to the 
problems of narcotic addiction, working two years with 
narcotics addicts in New York City, as well as working for 
the Psychiatric Institute and Creedmore State Hospital (Tr. 
92-93). 

Dr. Van West was called as a witness by the appellant 
at the court's request, after the court had interrogated 
Dr. Fort about his reliance upon psychological tests per- 
formed by Dr. Van West and had ruled that Dr. Fort could 
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not testify to the results thereof as reported to him by 
Dr. Van West (Tr. 41-45). By way of contrast, the prose- 
cution psychiatrists were permitted to testify on the basis 


of psychological test results upon which they relied without 


producing either the tests themselves (which the appellant 


had subpoenaed ) or the person who administered them. 

Dr. Van West, after qualifying as an expert in psycho- 
logy (Tr. 92-93), testified that he had conducted a psycho- 
logical examination of the appellant, consisting of) a short 
form intelligence test, a Rorschach test, and figure drawings 
(Tr. 93). These are perfectly standard psychological routines 
used most commonly in clinics (Tr. 242). He found the appel- 
lant to be of dull-normal or borderline intelligence, with 
no signs of overt psychosis, but with a schizoid personality 
and an underlying basic depression (Tr. 94). 

Dr. Van West was cross-examined at considerable length, 
with great vigor, and in a pejorative tone (Tr. 94-99, 124- 
165). He was required to produce the appellant's test 
material (Tr. 98), and by means of it a mocking attack was 
launched against him by Government counsel in an effort to 
ridicule and disparage the tests he employed and the findings 
he reached (Tr. 124-168). The impropriety of this attack is 
underlined by the fact that the Government's own examination 
of the appellant included the precise tests administered by 
Dr. Van West; and it is unchallenged that the Government 's 
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tests recorded results not substantially different from 
the tests conducted by Dr. Van West (Tr. 243). 

Although the appellant had called Dr. Van West as a 
witness only to identify the psychological tests he had 
conducted with respect to the appellant and the results 


of those tests, in response to questions during his cross- 


examination, Dr. Van West testified that if he had to diag- 
nose or classify the appellant he would classify him as 
having a character disorder, sociopathic or psychopathic 
personality, and that in his opinion the appellant was 

" mentally disturbed and had a mental disease (Tr. 163-165). 
This diagnosis was based primarily on the results of Dr. 
Van West's psychological tests, and specifically did not 
take into account any of the appellant's history of narcotic 
drug addiction (Tr. 241-242). 

2. The Government's own evidence proved that the 
appellant was not criminally responsible for the acts 
charged against him. Although the indigent appellant had 
presented testimony from two qualified experts who had 
personally and privately examined him at length, the Govern- 
ment, despite its vast resources of money and talent and the 
extended opportunity it had had as the obviously intended 
result of obtaining the appellant's involuntary commitment 
to Saint Elizabeths Hospital, to prepare a careful and 
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detailed case relating to his criminal responsibility, 
produced no such testimony and made out no such case. 

‘Specifically, the prosecution did not produce a single 
psychiatrist or psychologist who had privately examined the 
appellant, nor did it offer testimony from any expert who 
was shown to have any specialized training in the field of 
narcotics addiction, even though such witnesses were fully 
available to it. Instead the prosecution produced only 
witnesses who had little or no personal contact with the 
appellant, and did so without accounting in any way for its 
failure to produce qualified experts who had actually exam- 
ined, tested, and privately interviewed the appellant, as 
Dr. Fort and Dr. Van West had. Moreover, the testimony of 
the handpicked psychologists who did testify for the prose- 
cution, considered in the light of the appellant's conceded 
‘narcotics addiction, itself established that the appellant 
lacked the capacity to refrain from possessing drugs, was 
subject to an overwhelming compulsion to possess drugs, and 
thus could not have criminal responsibility for the crimes 
sought to be proved against him. 


(a) The Government's case was substantially 


inadequate. The prosecution's showing on the criminal 


responsibility question was limited to the testimony of 
three psychiatrists from the staff of Saint Elizabeths 
Hospital, namely Dr. David J. Owens, Dr. Mauris M. Platkin, 


and Dr. Dorothy S. Dobbs, none of whom was shown to have 
specialized training in the field of narcotics addiction 
(Tr. 211-212). 

Dr. Owens admitted that he had never seen the appellant, 
had no opinion as to his mental health or illness, and was 
"testifying only in generalities about drug addiction" 

(Tr. 186). 

Dr. Platkin and Dr. Dobbs apparently had seen the 
appellant only once, and this at a staff conference which 
was attended by four psychiatrists, a psychologist and a 
social worker. The appellant was present at this conference 
only one-half to three-quarters of an hour (Tr. 103, 118, 
1ge, 199-200). During the staff conference, the appellant 
went over some aspects of his prior life and habits, but 
only very briefly. During his stay at the hospital he had 


“related these to other members of the staff, who were not 


produced as prosecution witnesses (Tr. 108). The informa- 
tion before this staff conference was so inadequate as not 
to reveal, for example, that on May 19, 1962, the defendant 
was suffering narcotics withdrawal symptoms at the jail 
hospital, a fact which established beyond question that he 
had been actively addicted on the previous day--the day on 
which both Dr. Platkin and Dr. Dobbs testified that in their 
opinion the appellant was without mental disorder (Tr. 105, 
193). 


(b) The Government's case did not contradict 

the appellant's showing, but instead confirmed the appel- 
lant's lack of capacity. Testimony from each of the Govern=- 
ment's experts tended to support the appellant's case. 
Dr. Platkin, on cross-examination, admitted that a sub- 
stantial number of the medical profession, of which he was 
not one, believed narcotics addiction to be a symptom of a 
mental disorder or disease (Tr. 119). He recognized Dr. 
Lawrence Kolb, a former Assistant Surgeon General of the 
United States, to be an authority on narcotics drug addiction 
and in the field of psychiatry, and said that he was aware 
that Dr. Kolb in his 1960 book entitled "Drug Addiction" 
stated: 

5 > 5 the question whether drug addicts are neenced 

from the ranks of the mentally ill is frequently raised. 

Excluding the few normal persons who become addicted 

through the use of a narcotic in a medical treatment, 

the answer is affirmative. [Tr. 120] 


Although Dr. Platkin said he disagreed with the ronenotng 


statement, his own qualifications to dispute it were not 
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shown. 

Dr. Dobbs, on direct examination, after testifying that 
on May 18, 1962, the appellant was "without mental disorder" 
(Tr. 193), stated, “If in fact on the date in question he 
were actively and severely addicted, then his powers to 
adhere to the right and refrain from the wrong would be 
impaired on the basis of drug usage" (Tr. 197-198). 


Dr. Owens' testimony similarly shows that the appel- 
lant's lack of capacity, as a conceded chronic and active 
narcotic drug addict, to commit the crimes with which he 
had been charged was factually confirmed by the Government's 
case (Tr. 175-176). 


F. The Erroneous and Prejudicial Trial Buri aes Jury 
tructions, an ings on Post-Tria otions. 
In addition to the matters hereinbefore set forth, the 


appellant was substantially prejudiced by the court's 
rulings and jury instructions whereby: 


1. The appellant's motions for acquittal were denied 


(Tr. 325-332, 99, 209, 247). 

2. The prosecution was permitted to utilize against 
the appellant data it obtained as a result of securing the 
appellant's involuntary commitment to Saint Elizabeths 
Hospital (Tr. 102-121, 192-208). 

3. The appellant's right to cross-examine the Govern- 
ment's psychiatrists was improperly restricted, the court 
declining to permit the appeliant to utilize for cross- 
examination purposes the “Amicus Brief for Psychiatrists" 
proffered to this Court in Horton v. United States, No. 
17,261 and No. 17,570 (fr. 182), to inquire into the 
"physical" aspects of drug addiction (Tr. 184-185), or to 
inquire into the responsibility of a drug addict for his 
conduct (Tr. 185-186). 
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4. The indigent appellant was denied compulsory pro- 


“cess to secure necessary testimony from local psychiatrists 
to counter the Government's case against him (Tr. 209-212). 
5. The jury was not instructed about the inferences it - 
could draw from the failure of the prosecution to proffer 
corroborative testimony of possession and to present evidence 
of appellant's capacity from qualified experts who had 
personally examined him (Tr. 296-297). : ‘ 
6. The jury was not instructed that under the evidence 
it could reach only one of two verdicts, i.e. not guilty or 


not guilty by reason of insanity (Tr. 247). 
7. The jury was not properly instructed upon the 
appellant's defenses of insanity and pharmacological duress 
(Tr. 247-252, 293-294), or upon the presumptions arising 

from possession of narcotics (Tr. 286-289). 

Following the jury verdict finding him guilty, the 
appellant renewed his motion for a judgment of acquittal, 
and in the alternative for a new trial, alleging as grounds 
therefor matters hereinbefore discussed. The appellant also 
moved in arrest of judgment on the ground that the indict- 
ments failed to allege facts which entitled the Government 
to the presumptions created by proof .of possession: upon 
which presumption the Government's case rested; on the 
ground that the indictment failed to state an offense for 


which a lawful punishment is provided; and on the ground 
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that the court was without jurisdiction of the offenses 
charged, as particularized by the proofs at the trial, and 
that to hold otherwise would make it a criminal offense to 
suffer from a medically recognized disease, citing Robinson 
v. California, 370 U.S. 660 (1962). After hearing, the 
court denied the motions .22/ 


G. The Cruel and Unusual Punishment Inflicted Upon the 
ppeliant. 


Although at his sentencing the appellant showed : the 


court how he had sought treatment from the Government for 
his drug addiction and had been refused it ,23/ the court 
nevertheless sentenced him to imprisonment for a total of 
five years, without the possibility of probation or parole, 
to commence at the expiration of a ten-year sentence the 
appellant is already serving in connection with another 
conviction for possessing narcotics now on appeal to this 
Court (Castle v. United States, Miscellaneous No. 1957). 
In the court's view, the sentence he imposed upon the 
appellant represented the statutory minimum 24/ 


April 11, 1963 Transcript of Hearing on Motions. 


See Appendix A. 


April 11, 1963 Transcript of Hearing on Motions, 
pp e 16-17 ° 
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CONSTITUTIONAL AND STATUTORY 
PROVISIONS AND RULES INVOLVED 


See Appendix B. 


STATEMENT OF POINTS 


1. The District Court erred in failing and refusing 


to properly instruct the jury upon the law with respect to 
the appellant's defense of lack of capacity based upon the 
compulsions of his conceded active drug addiction. 

2. The District Court erred by failing to grant the 
appellant a speedy trial, by denying him due process and by 
compelling him to be a witness against himself, when at the 
prosecution's behest and over the appellant's objection the 
court committed the appellant to Saint Elizabeths Hospital 
for observation in aid of the Government's case against him. 

3. The District Court erred in refusing to grant the 
appellant immunity under 18 U.S.C. § 1406. 

4, The District Court erred in refusing to suppress 
and in permitting the prosecution to utilize data obtained 
from the appellant in the course of his tepoluntarsicomtcn 
ment at Saint Elizabeths Hospital. 

5. The District Court erred in restricting the appel- 
lant's cross-examination of the prosecution's psychiatrists. 

6. The District Court erred in denying the indigent 
appellant compulsory process to secure necessary testimony 
from local psychiatrists. 
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7. The District Court erred in failing to suppress 
evidence obtained from the appellant's home by an unreason- 
able search and seizure conducted under an invalid search 
warrant. 

8. The District Court erred in refusing to instruct 
the jury with respect to the inferences it might draw from 
the Government's failure to produce key prosecution wit- 
nesses, in line with the appellant's theory of defense. 

9. The District Court erred in giving the prosecution 


the benefit of inapplicable statutory presumptions raised by 


the possession of narcotics, pursuant to 21 U.S.C. § 174 and 
26 U.S.C. § 4704. 

10. The District Court erred in denying appellant's 
motions for acquittal and for judgment notwithstanding the 
verdict. 

ll. The District Court erred in refusing to instruct 
the jury that the only verdicts it might render, in view of 
the evidence in the case, were not guilty or not guilty by 
reason of insanity. 

12. The District Court erred in denying appellant's 
motion for a new trial. 

13. The District Court erred in denying appellant's 
motion in arrest of judgment. 

14. The District Court erred by inflicting a cruel 
and unusual punishment upon the appellant, imposing sentence 
under unconstitutional statutory provisions. 


Narcotic Drug Addiction: The appellant concededly 
acted under the compulsion of narcotic drug addiction, a 


disease, and in view of this circumstance the case against 


him is deficient in substance and defective in procedure. 


II 


Illegal Search and Seizure: The Government's principal 


evidence of crime--the eleven capsules of heroin charged 
against the appellant--was obtained by an illegal search 


and seizure made under the color of an invalid warrant. 


III 

Illegal Psychiatric Discovery: The principal evidence 
by which the Government attempted to prove the appellant's 
capacity to commit the crimes charged against him was ob- 
tained by violating the appellant's constitutional right 
to a speedy trial, to due process, and to freedom from self- 
incrimination; and accordingly that evidence should have 
been suppressed on appellant's motion, and immunity granted 
to him. 


IV 
Deficient Government Proof: The trial court erred in 
refusing to instruct the jury about the inferences it could 
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fairly draw from the Government's failure to produce its 
own witnesses who had important special knowledge about 
key issues in the case. 


v 
Improper Presumptions: The trial court erred in 
giving the Government the benefit of inapplicable statutory 
presumptions whereby possession of narcotics is deemed to 
constitute a prima facie proof of guilt, in the absence of 
any -factual allegation or showing by the Government which 
would entitle it to the benefit of these presumptions. 


VI 
Cruel and Unusual Punishment: The sentence imposed 
upon the appellant is so harsh as to exceed constitutional 
limits, and so unjustified as to be a cruel and unusual 
punishment in violation of the Bill of Rights. 


ARGUMENT 


I. Narcotic Drug Addiction. 
(See Tr. 25-252, 269-277, 289-296, 313-317, 325, 330- 
332; April 11, 1963 Transcript, pp. 8-16.) 


- The appellant concededly acted under the compulsion 
of narcotic drug addiction, a disease, and in view of this 
circumstance the case against him is deficient in substance 
and defective in procedure. 
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A. The appellant's insanity defense was established 


by the prosecution's own evidence. Active addiction to 
narcotic drugs, as shown by the prosecution's own evidence, 
is characterized by an "overpowering desire or need (com- 
pulsion) to continue taking the drug and to obtain it by 
any means" (Tr. 175-176), and by a "psychic (psychological) 
and . . . physical dependence on the effects of the drug" 
(Tr. 176). Today it is overwhelmingly accepted that 
narcotics addiction is the manifestation of a disease, 
and not in itself a crime. | 
Robinson v. California, 370 U.S. 660 (1962). 
Nickens v. United States, No. 17735, D.C. Cir., 
ptember 19, 1903, Concurring Opinion of 
Wright, C.J., note 4, p. 8. | 
A mental disease or defect, as a matter of ms for 
the purpose of determining responsibility for criminal 
acts, “includes any abnormal condition of the mind whith 
substantially impairs behavior controls." It may or may 
not be what psychiatrists may consider to be a mental 


disease or defect for clinical purposes. 


McDonald v. United States, 114 U.S. App. D.C. Bey 124; 


F. > 
Blocker v. come States RESUS S. App. D.C. 320 
Soe od ; a 


Hawkins we ee States aaa Bs 35 App. D.C. 4, 46-47; 


“Bd 849, 851-852 


The prosecution's own evidence in this case shows that 
active narcotic addiction is a mental disease within this 
definition. Its own expert, Dr. Owens, testified as follows: 
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Q Are you familiar with the definition of drug 
addiction formulated by the Expert Committee on 
Addiction-Producing Drugs of the World Health 
Organization? 


A Yes. 
Q Do you agree with it? 


A Iam not familiar enough that I know the exact 
reading of it. If you would read it. 


Q Iwill. Drug addiction. Drug addiction is a 
state of periodic or chronic intoxication produced by 
the repeated consumption of a arug (natural or synthe- 
tic). Its characteristics include: 


1. An overpowering desire or need (compul- 
sion) to continue taking the drug and to 
obtain it by any means; 

2. A tendency to increase the dose; 


3. <A psychic (psychological) and generally 


a physical dependence on the effects of the 
drug; 


4. Detrimental effect on the individual and 
on society. 


A Yes, I would agree with it. (fr. 175-176] 


* * * * * 


Q Doctor, do you believe that the state of 
chronic narcotic addiction is characterized by an 
overpowering desire or need, compulsion, to continue 
taking the drug and to obtain it by any means? 


A Yes. 


Q Do you agree that the physiological changes 
which opiates create in the body produce an overpower~ 
ing need for their continued use? 


A Yes. 
Q Do you agree that -- has such physical depend- 


ence been described in the literature as "the body's 
slavery to the continued use of opiates?" 


ase 


A Physical, was that correct, that you mentioned 
physical? 


Q Physical dependence, yes, sir. 
A Yes. | 


Q Will you agree that of the three phenomena 
which characterize addiction to opiates, the develop- 
ment of physical dependence is considered of paramount 
importance, by the medical profession? 


A Physical dependence, yes. 


Q Followed by the development of dosage tolerance 
and emotional dependence? 


A Yes. 


Q As a psychiatrist, would you agree that once 
addiction is established, the motive for using opiates 
is not pleasure but the avoidance of pain? 


A Iwould say both. It is both pleasure and 


pain, and to avoid pain. 


Q Would you define physical dependence ias the 
development of an altered physiological state which 
is brought about by the repeated administration of 
the drug and which necessitates continued administration 
of the drug to prevent the appearance of the character- 
istic illness which is termed as abstinence syndrome? 


A Yes. ([Tr. 182-184] 


* * * * * 


Q Would you agree, Doctor, that an addicted 
person forms an emotional dependence on drugs? 


A Yes. 


Q Would you say that without drugs the addict 
suffers psychic distresses, extreme anxiety and an 
overwhelming sense of inadequacy? 

| 

A If he is on drugs and drugs are withdrawn, 
-does experience these feelings. If he is once off 
the narcotics in a period of time after that, then 
does not necessarily have these experiences.: (Tr. 
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Similarly, the testimony of the appellant's expert 
witness, Dr. Fort, was categorical about the compulsive 
nature of the appellant's sickness: 

Now, it is our experience -- it is the experi- 
ence of people who have known and treated people 
suffering from drug addiction, that they are literally 
unable to resist the compulsion to go about obtaining 
and possessing drugs. [Tr. 48] 

On direct examination, Dr. Platkin, a prosecution 
psychiatrist, testified in response to leading, conclusory 
questions put to him by the prosecutor that in his opinion 
on May 18, 1962, the appellant knew "right from wrong" and 
was "capable of resisting wrong and embracing right" (Tr. 
112). As Judge Biggs stated in United States v. Currens, 
290 F. 2a 751, 772 (3a Cir. 1961): 

The psychiatrist should not be asked or be permitted 

to answer the question: "Did the defendant, at the 

time he committed the act of which he is accused, 
kmow the difference between right and wrong?," or 

"Knowing the right, wes he unable, by reason of his 

mental condition, to adhere to it?" Such questions, 

put in the course of a trial, are so vague as to be 
meaningless. 

Meaningless were they here. Dr. Platkin did not testify 
that the appellant was capable of resisting all wrong, and 
he could not have been describing in any fashion legally 
relevant to the appellant's defense the appellant's actual 
physical and emotional conditions on the day in question, 


and the appellant's ability to resist possessing narcotic 


drugs, if only because he had no factual basis for doing s0. 
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The essential records accurately reflecting that condition-- 
the jail hospital records--were not among the data upon 
which he formulated his opinion (Tr. 202-203, 113). Those 
records prove that on May 19, 1962, the appellant was con- 


‘fined to the District Jail hospital suffering withdrawal 
sickness (Tr. 48). 


Significantly, the prosecution did not ask Dr. Platkin 
about the effect of the appellant's active narcotic addiction 
upon his behavior controls on May 18, 1962. When it did ask 
that question of one of its own experts, Dr. Dobbs, the 
Government obtained proof which established the appellant's 
defense, and made it impossible to find him guilty beyond a 
reasonable doubt. Bearing in mind the appellant's conceded 
active narcotics addiction, the irresistible impulse under 
which the appellant acted was confirmed by Dr. Dobbs when 
on direct examination she testified: 


| 
Q What about your view as to whether the defend- 
ant on the date of May 18, 1962 -- what is your view, 
Doctor, as to whether he was able to distinguish 
between right and wrong? 
A In my opinion, he was able to distinguish 
right from wrong. 


Q Let me ask you whether or not, in youn opinion, 
he was able to, therefore, resist the wrong and embrace 
the right? | 


A This question is somewhat more airrichit. if 
in fact on the date in question he were actively and 
severely addicted, then his powers to adhere to the 
right and refrain from the wrong would be ESS on 
the basis of drug usage. 
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Q Well, would that be a physical, as opposed to 
mental, obsession? 


A The two become quite closely intertwined. I 
would say at that point if such a condition existed 
that it would be somewhat more on a physiological 
rather than a purely psychological basis. 


Q Now, assume for the moment that there was, as 
you say, an intertwining of these two, physiological 
and psychological, and that he was at that time using 
@rugs, in other words, was a drug addict, would that, 
in your opinion, on that date, make him mentally 111? 


A No. 

Q Why? 

A This is difficult to be quite clear about. He 
would, if heavily addicted, have certain impairment 
in some of his functions, in judgment, for example, 
in dealing with any situation if he needed to get more 
a@rugs. This would be the primary craving that would 
take precedence over anything else. I think this is 
generally recognized. 

And yet this is a situation in which, as soon as 
drugs are removed, and if he is ina situation where 
they stay removed, after a few days he will then show 
minimal, if any, symptoms of a mental illness. [Tr. 
197-198; emphasis supplied] 

Thus, as a conceded active drug addict, the appellant 
was shown by the prosecution's own evidence to be subject 
on May 18, 1962, to a condition which the law holds is a 
mental disease for the purpose of determining criminal 
responsibility, and moreover to a condition which involved 
an irresistible impulse to obtain and possess drugs. 


Once the issue of the appellant's capacity was raised 


by some evidence, the Government had the burden of proving 


beyond a reasonable doubt that the appellant was not 
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suffering from mental disease, or that if he was, that the 


criminal act charged against him was not the product thereof. 


Davis v. United States, 160 U.S. 469, 488 (1895). 
Carter v. United States, 102 U.S. App. D.C. 227, 234; 


352 F.2d 008, 615 (1957). 


Wright v. United States, 102 U.S. App. D.C. 36, 39; 
50 F. ? LO 

Douglas v. United States 33 U.S. App. D.C. 232, 235; 
23 956). 


Hawkins ee cunmicasscotes supra. 

McDonald v. United States, supra. 

The essential charges against the appellant, as parti- 
cularized by the evidence, were grounded exclusively upon 
his asserted possession of drugs on May 18, 1962, under 

. circumstances which indicated any such possession to be 
causally related to that irresistible impulse and to his 
disease. ‘The prosecution's evidence did not afford a 
rational basis for establishing the appellant's criminal 
responsibility. On the contrary, the evidence of appellant's 
lack of capacity was of such weight and credibility as to 
compel a reasonable juror to entertain a reasonable doubt 
concerning the appellant's responsibility. Accordingly it 
was error for the court to instruct the jury that it might 
find the appellant guilty. When the evidence as @ matter 
of law fails to establish beyond a reasonable doubt that 
the offenses charged are not the product of a mental disease 
or mental defect, the defendant is entitled to a directed 
verdict of acquittal by reason of insanity. 

States, 114 U.S. App. D.C. 135; 


Williams v. United 
———si> F. Bd Boe (1902). 
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Blocker v. United States, 110 U.S. App. D.C. 41; 
208 F 


McDonald v. United States, supra. 
Tatum v. United states U.S. App. D.C. 386; 190 
nF. 2d O12 (1951). 


Davis v. United States, Supra. 

The court compounded its error when it denied the 
appellant's formal requests for jury instructions covering 
the appellant's defenses of insanity and pharmacological 
duress, as follows: 


(4) To be eligible for an acquittal by reason 
of insanity, the defendant need not be insane in the 
conventional sense of the word. It is sufficient if 
there is a reasonable doubt as to the existence of a 
mental illmess, however slight, and its precipita- 
tion of the criminal acts charged in the indictment. 
Briscoe v. United States, 101 U.S. App. D.c. 318, 

at 1; ewart v. United States, 


DaS F. 2a 650, 
214 F. 2a 879 (D.C. Cir.). 


(5) You have heard testimony that drug addic- 
tion is at least symptomatic of mental disease and 
that the defendant's acts were products of a mental 
illness, highlighted by drug addiction. You are 
entitled to acquit the defendant by reason of insan- 
ity solely on the strength of such testimony or upon 
the strength of any reasonable doubt on that score. 
Briscoe v. United States, 101 U.S. App. D.c. 318, 
DGS F. 2a 640, at O41; Stewart ¥. United States, 214 
FP. 2a 879 (D.C. Cir.). 


(6) ‘The defendant must be acquitted by reason 
of insanity if you find that he acted under an ir- 
resistible impulse due to drug addiction. United 
States v. Misenheimer, 106 U.S. App. D.C. 220, cel. 


Tice Tr. 260-252] 


(9) The defendant must be acquitted if you 
find that his possession of drugs was the result of 
pharmacological duress, 4.e. the compelling force of 
his physical needs for those drugs in order to avoid 
the withdrawal or abstinence syndrome. [See Tr. 247] 
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(10) You cannot find the defendant len 

Upon the evidence in this case, only two verdicts 

are open to you: not guilty, or not guilty by reason 

of insanity. Only if you find beyond a reasonable 

doubt that the defendant possessed the narcotic drugs 

as charged may you find him not guilty by eo of 

insanity. [See Tr. 247] 
The court instructed the jury inconsistently with| these 
requests (Tr. 289-294; see also Tr. 249-252). For instance, 
under the instruction actually given by the court on the 
irresistible impulse test, the jury could hold the appellant 
criminally responsible even if it found the crime to be the 
result of irresistible impulse. To the extent that the 
court's charge covered that test, irresistible impulse was 
not to be in itself controlling, but instead to be only one 
of several suggested factors which the jury might use to 

| 

guide it in determining the issue of capacity (Tr. 294). 
The appellant had asked for and was entitled to an instruc- 
tion that if the jury found the appellant to have acted as 
a result of irresistible impulse, "that is the ball game" 
(Tr. 251). 

The denial of the appellant's irresistible impulse 


instruction was plain error. Under the rule announced in 
Durham v. United States, 94 U.S. App. D.C. 228, 214 F. 2d 
862 (1954), read in the light of McDonald v. United States, 


supra, a defendant is held to lack criminal capacity in any 


one of three circumstances: 


—T 


(1) af he did not know right from wrong; 


Blocker v. United States U.S. App. D.C. 5 
50 FP. 2a 500, B02 (2 = 


Wright v. United States, 102 U.S. App. D.C. 36, 44; 


957). 
Frigiliana v. United States, 113 U.S. App. D.C. 328; 


. 2d 605 (1902). 
(2) af he acted under irresistible impulse; 


Misenheimer v. United States, 106 U.S. App. D.C. 220; 
———F7i F. 2a 486 (1959), cert. denied 361 U.S. 971 
(2960) 


Campbell v. United States, 113 U.S. App. D.C, 260, 
> > 307 FL 2d 597» 25 61 (1962). : 
Naples ¥- United States, 113 U.S. App. D.C. 281, 289; 


F Dd 618, 620 (1962). 
or (3) if his crime was otherwise the product of mental 


disease or defect. 


Blocker v. United U.S. App. D.C. ; 


States 
FP. 3a 600, G02 (1963). 
Sr v. United States, supra. 
v. United States, supra. 
B. The appellant was denied his right to cross-examine 


the prosecution's principal expert witness, Dr. Owens. Dr. 
Owens, who had never examined or even seen the appellant and 


who had no professional opinion as to his mental health or 
mental illmess, had testified for the prosecution "in 
generalities about drug addiction" (Tr. 186), a subject 

upon which his expert qualifications are not established 

on the record. The appellant attempted to cross-examine him 
by inquiring into the specific factual averments set out in 
the "Amicus Brief for Psychiatrists" proffered to this Court 
in Horton v. United States, No. 17261 and No. 17540, ___ U.S. 
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App. D.C. __, 317 F. 2a 595 (1963). The brief in question 
had been filed the day before Dr. Owens testified in the 
instant case, had received some newspaper publicity, and 
the jury had been specifically cautioned by the court, at 
the prosecution's behest, with respect to that publicity 
(Tr. 320-325). | 

During the cross-examination of Dr. Owens he was asked 
about the psychiatrists who subscribed to that brief, and 
he identified each of them to be a psychiatric expert in 
the area of narcotics addiction (Tr. 180-181). However, 
the court, acting on the prosecution's objection, declined 
to permit the appellant to cross-examine Dr. Owens by con- 
fronting him with the statements in the brief as statements 
of the distinguished psychiatrists whose names appeared upon 
it (Tr. 182). Accordingly, Dr. Owens! cross-examination was 
obliged to proceed by a series of blind questions which 
asked whether he agreed with certain propositions. Each 
of these propositions, in substance, appears in the amicus 
brief for psychiatrists, but because of the court's ruling 


could not be attributed to that brief or to the psychiatric 


experts who signed it (Tr. 182-184). 

In large part Dr. Owens agreed with the propositions 
thus put before him (Tr. 182-184). However he refused to 
agree that when a long-term drug addict undertakes to stay 
away from drugs, that fundamental psychic distresses are 
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most likely to overcome him and give rise to an irresistible 
impulse to return to the use of the drug (Tr. 185). This 
was an important point in aid of the appellant's defense. 
Moreover, when the prosecution objected, the court ruled 
that the appellant could not inquire into the physical 
aspects of drug addiction, another important element of 

the appellant's defense (Tr. 184-185). Again, the court 
would not even permit Dr. Owens on cross-examination to 
answer the question: "Do you believe that an addict posses- 
sing drugs to satisfy an irresistible psychic impulse, take 
narcotics, can be regarded as responsible for his conduct?" 
(Tr. 185). 

These rulings prejudicially deprived the appellant of 
his right to cross-examine the witness by confronting him 
with data showing the inconsistency of his opinion testimony 
with the views expressed by acknowledged experts, and by 
inquiring into the bases for his own views as he had ex- 
pressed them on direct examination. 


Lindsey v. United States, 77 U.S. App. D.C. 1; 133 
Fo 2a 368 (1 


Villaroman ¥. United States, 87 U.S. App. D.C. 240; 
104 F. 2d 261 (19 
Collazo v. United States “90 U.S. App. D.C. 241; 196 
2a 5 195 
Alfora v. United States, 282 U.S. 687 (1931). 


C. The indigent appellant was denied compulsory process 


to_ secure necessary testimony from local psychiatrists. In 
order to counter the Government's case on the insanity issue, 
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after the appellant had been precluded from using the "Amicus 
Brief for Psychiatrists" 4n the Horton case as 2@ record of 
their views to control and test Dr. Owens on cross-examination, 
the appellant sought a stipulation that the subscribing 
psychiatrists would, if called to testify, give testimony 
as reflected by the prief in question. In default of such 
a stipulation, the appellant requested subpoenas in his 
| 

pehalf to “such of the psychiatrists who are friends of the 
court and are in this area" so as to obtain their testimony. 
Although no such stipulation was made, this application was 

. | 
denied (Tr. 209-212). 

Certain of the appellant's post-trial motions were 
grounded in part upon the refusal of the court to grant 
these subpoenas a5 requested. The court's remarks at the 
hearing on these motions may {illuminate the pasis for its 

| 
original ruling and demonstrate the prejudice the appellant 
suffered thereby: | 
THE COURT: What you asked this Court to do 

was, in the middl 

zealots in psychiat 

amicus curiae in th 

seen this man, who had ne 

apparently hola to the theory that 

narcotics addict can commit any cr 

responsible therefor. 

wR. ROWLEY: But Your Honor listened to Doctor 
Owens who was a zealot in the other direction and 
‘who the Government brought in, 
| 
{THE COURT: But he had examined the man. 
MR. ROWLEY: He had not. | 
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THE COURT: He was at the staff conference. 
MR. ROWLEY: No, he was not, sir. 
THE COURT: Well, all right.: I don't remember 
whether he was or not but there were psychiatrists 
who were at the staff conference. Furthermore, you 
had all the opportunity in the world to get these 
people before trial rather than right in the middle 
of it. 
MR. ROWLEY: If Your Honor please, the defendant 
is an indigent, and there are limits. And I think 
that Sa passed those limits in what I did before 
trial =< 
The persons characterized by the court as "zealots" 
were three distinguished local psychiatrists, each of whom 
was in Dr. Owens' view an expert in narcotics addiction and 
abuse problems in the psychiatric field, namely Lawrence Kolb, 
M.D., Winfred Overholser, M.D., and Leon Salzman, M.D., 
respectively the retired Assistant Surgeon General of the 
United States, the retired Supreintendent of Saint Elizabeths 
Hospital, and the Clinical Professor of Psychiatry at 
Georgetown University Medical School (Tr. 119-120, 180-181). 

The appellant had a constitutional right to the process 
he requested. 


Article VI of the Bill of Rights. 
Rule 17(b), Federal Rules of Criminal Procedure. 


II. Illegal Search and Seizure. 

(See November 19, 1962 Transcript of Proceedings before 
Judge Youngdahl, pp. 4-26; December 7, 1962 Transcript of 
Proceedings before Judge Youngdahl, pp. 3-5.) 


15. April 11, 1963 Transcript, pp. 11-12. 
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The Government's principal evidence of Crinenthe 
eleven capsules of heroin charged against the appellant-- 
was obtained by an illegal search and seizure made ander 
color of an invalid warrant. 

A. The search warrant was invalid. The search warrant 
for the appellant's home had issued on the basis of a joint 
affidavit signed by two Narcotics Squad detectives and a 
Police Department matron, in which the three affiants 
asserted their belief "that there is not [sic] illicit 
narcotic drugs being secreted inside" the premises for 
which they sought the warrant. This joint affidavit was 
prepared and filed after the May 10, 1962 decision of this 
Court in Masiello v. United States, 113 U.S. App. D.C. 32, 
304 F. 2d 399, in which this Court criticized the use of 
joint affidavits in support of applications for warrants, 
asserting them to be undesirable. The affidavit in question, 
like that in the Masiello case, was drawn in a narrative 
third person form, so that it was impossible to tell from 
the affidavit with any precision which of the affiants was 
swearing to each averment set forth therein, or indeed, that 
each averment fell within the personal knowledge or testi- 
monial competency of any of the affiants. 

When the appellant challenged the validity of ‘the 
warrant in the court below, the United States Commissioner 
testified in behalf of the Government and over the objection 


of the appellant. According to his testimony, in issuing 


jhe 


the warrant he did not have the original affidavit in 
front of him, but instead had an unexecuted copy, which 
he misread, taking it to assert the affiants' belief that 
narcotic drugs were being secreted in the appellant's 


home .29/ Although he testified that it was his opinion 


that the word "not" was a typographical error, he stated 
that if he had read the affidavit as it was actually written 
he "wouldn't have issued the search warrant ."21/ 

The two Narcotics Squad detectives who subscribed to 
the joint affidavit also testified in behalf of the Govern- 
ment and over the defendant's objection. One of them, who 
typed the affidavit, asserted that the word "not" represented : 
a typographical error, and that the intended word was Mow "28/ 
The other testified that he had read the affidavit prior to 
signing it, but did not recognize that the word was "not": 
his impression was that the word was "now, "22/ The third 
joint affiant, the Police Department matron, took the stand 
in behalf of the Government, but gave no testimony on this 
point. However, upon cross-examination by appellant's 
counsel, she did admit that she had no personal knowledge 


of at least some of the matters to which she had sworn in 


16. November 19, 1962 Transcript, p. 13. 
November 19, 1962 Transcript, p. 14. 

18. November 19, 1962 Transcript, p. 7. 

19. December 7, 1962 Transcript, p. 4. 
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the joint affidavit .20/ Nevertheless, the court declined 
‘to strike her affidavit as incompetent ,=2/ and sustained 
the validity of the warrant on the ground that the word 
"not" in the supporting affidavit "was a purely mechanical 
mistake in a pro forma, conclusory statement, and such mis- 
take did not vitiate the substance of the affidavit ."22/ 
Article IV of the Bill of Rights provides in part 
. that "no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation." Manifestly, the joint 
affidavit here in issue could not establish probable cause, 
for by its plain terms it affirmed the lack thereof. The 
prosecution contends that this was an error, and that the 
joint affiants did not mean what they swore to, but its 
opposite. However, the question whether the warrant issued 
constitutionally is answered by what they actually swore to, 
and not by what they later said they meant to swear to. 
cos Bicep erg oe a ee 


Son v. United States, 333 U.S. mG ‘(Gk 
United States v. Keleher, 55 U.S. App. D.C. 132; 2 
“F.2d 934% (1924) 


¥ | 
Moreover, apart from the affiants' joint assertion of 
a belief that the contraband was not in the appellant's 
20. November 19, 1962 Transcript, pp. 23-26. 
21. November 19, 1962 Transcript, p. 26. 


22, December 20, 1962 Memorandum of Judge Youngdahl, p. 2. 


-46- 


home, it is transparent that none of the affiants was 
competent to swear to all of the facts set out jointly 
in the affidavit in defiance of this Court's strictures 
in Masiello v. United States, supra. 

B. The search and seizure was illegal. The lawful- 
ness of the search and seizure made under the warrant was 
also challenged by appellant's motion to suppress. By its 
terms the warrant authorized only a search for and seizure of: 

. . - heroin, syringes, tourniquets, cookers, and | 

paraphernalia used in the preparation of heroin for 

retail. Any other paraphernalia used in the prepara- 
tion and dispensation of heroin and any other narcotic 
drugs. Any other narcotic drugs illegally held. 

Concededly, the search and seizure which was actually 
made exceeded the limits of the warrant, as shown by the 
officers! return endorsed thereon, which lists as items 
seized "miscellaneous papers" and "$157.00 in cash." Never- 
theless, the court below overruled the appellant's contention 
that since the search and seizure made under the warrant 


went beyond the scope of the warrant to include the seizure 


of property not covered by it, the search and seizure was 


illegal and could not be justified by the warrent.2o/ 


Article IV of the Bill of Rights guarantees that the 
"right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and 


seizures, shall not be violated.” That Article "prevents 


23. December 20, 1962 Memorandum of Judge Youngdahl. 
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the seizure of one thing under a warrant describing another. 
As to what is to be taken, nothing is left to the discre- 
tion of the executing officer." 

Marron v. United States, 275 U.S. 192, 196 (1927). 

Here, even if the search warrant had been valid, the 
search and seizure actually conducted under it exceeded 
its limits, cannot be justified by it, and accordingty was 
unreasonable. | 

Agnello v. United States, 269 U.S. 20 (1925). 

The appellant was a “person aggreived by an unlawful 


search and seizure," 


and the court below should have granted 
his motion "to suppress for use as evidence anything so 
obtained on the ground that .. . the warrant was illegally 
executed," and on the further ground that property seized 


was not that described in the warrant. 


Rule 41(e), Federal Rules of Criminal Procedure. 


III. Illegal Psychiatric Discovery. 
(See January 8, 1963 Transcript of Proceedings’ before 


Judge Keech, pp. 1-6; March 15, 1963 Transcript of Proceed- 
ings before Judge Hart, pp. 1-7; Tr. 102-121, 192-208. ) 

The principal evidence by which the Government attemp- 
ted to prove the appellant's capacity to commit cnelerines 
charged against him was obtained by violating the appellant's 
constitutional rights to a speedy trial, to due process, and 


to freedom from self-incrimination; and accordingly that 
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evidence should have been suppressed, and immunity granted 
to him. 

The extraordinary and prejudicial circumstances under 
which, instead of being tried when his case was reached, 
the appellant was committed to Saint Elizabeths Hospital 
upon the prosecutor's motion and over appellant's objection 
are detailed on pages 3 through 6 of this brief. The pro- 
secution has never contended that the appellant's commitment 
was sought by it for the purpose of determining his competency 
to stand trial. Im fact that commitment was used as a mech- 
anism whereby the prosecution could postpone trial to avoid 
the consequences of its own unwarrantable lack of preparation 
to meet an issue upon which it had been on specific notice 
for three months, and at the same time to compel discovery 
of the appellant's case. Ultimately, except for the testi- 
mony of Dr. Owens, the prosecution's entire case on the 
question of the appellant's capacity was based upon data 
obtained in the course of the appellant's involuntary con- 
finement at Saint Elizabeths Hospital over his objection. 

Prior to the trial, the appellant had moved unsuccess- 
fully to suppress these data for use against him and to 


dismiss the case on constitutional grounds as well as 


pursuant to 18 U.S.C. § 1406 .24/ At the trial he seasonably 


24. March 15, 1963 Transcript of Proceedings before Judge 
Hart, pp. 1-7. 
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registered a continuing objection to the receipt of any 


such data in evidence, as constituting an invasion of his 
constitutional privileges. The court overruled the objec- 
tion (Tr. 102), and permitted the data in question to be 
used against the appellant (Tr. 102-121, 192-208). 

The shotgun procedure whereby the appellant was com=- 
mitted denied him the speedy trial to which he was entitled, 
and thus was grounds for dismissing the indictment. 


Article V of the Bill of Rights. 
Smith v. United States, No. 17106, D.C. Cir., 


~—~August: 
Mann v. United States 113 U.S. App. D.C. oT, 29; 
3 


TF. 2d 394, 396 (1962). | 

The appellant's commitment denied him due process in 
that it represented arbitrary action and gave the prosecution | 
discovery of his case against his will, when no provision 
for such discovery is made by the law of the land The 
Federal Rules of Criminal Procedure provide the measure of 
discovery possible against a person charged with crime: 
there is none. 

Article V of the Bill of Rights 


Rules 16 and 17, Federal Rules of Criminal Procedure 
Rudder v. United States, 96 U.S. App. D.C. ue 


F.2d 51 (1955). 

The appellant's commitment cannot be susticiea by the 
provisions of 24 D.C. Code § 301, a statute which mst be 
construed and administered consistently with constitutional 
safeguards and traditional procedures in criminal cases. 


Lynch v. Overholser, 369 U.S. 705 (1962). 
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By its own terms, this statute is wholly inapplicable to 

a compulsory commitment absent prima facie evidence or 
personal observation by the court indicating that the 
defendant is “unable to understand the proceedings against 
him or properly to assist in his own defense,” and even in 
such circumstances, the commitment is only discretionary 
with the court, as indeed it mst be to survive attack on 
constitutional grounds. 

In granting the Government's committal motion, the 
court exercised no discretion whatever, but acted with 
complete arbitrariness and without even consulting its own 
Legal Psychiatric Services, a proper first step if it were 


to exercise any discretion in the matter. 


Leach v. oe 
ips 


eee 
ee as a) 
son V. t tate 
simpson» PF. 2d 80: 3 Sos Or, pee Bons of thier 


Judge Bazelon. 


U.S. App. D.C. 3; 320 


The only provision of law enabling the prosecution to 
obtain the appellant's evidence by compulsory process is 
18 U.S.C. § 1406. That statute confers immunity upon per~ 
sons who are forced to furnish the Government with evidence 
4t could otherwise use against them, as indeed it must in 
order to meet constitutional guarantees. Here the Govern- 
ment has compelled the appellant to give it his evidence, 
and accordingly the appellant is entitled to the immunity 
provided by the only statute which can justify and legitimate 


the Government's act. 
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By his involuntary commitment, the appellant was com- 
pelled in a criminal case to be a witness against himself, 
despite the specific constitutional guarantee against such 
compulsion. This constitutional protection, which is clearly 
applicable to persons of unquestioned sanity, a fortiori 
must extend to those who, because they themselves are not 
competent, need it even more. 


Article V of the Bill of Rights. 


IV. Deficient Government Proof. 
(See Tr. 307, 6, 265-270, 296-299; April 11, 1963 
Transcript of Proceedings before Judge Hart, pp. 2-10, 16.) 


The trial court erred in refusing to instruct the jury 
about the inferences it could fairly draw from the Govern- 
ment's failure to produce its own witnesses who had important 
special knowledge about key issues in the case. 

At the conclusion of the trial, the appellant argued 
to the jury that the Government's case of possession rested 
upon the unsupported word of Detective Paul, a witness of 
hazy memory and shifting story, and essentially upon his 
account of an irregularly unrecorded confession he claimed 
the appellant made to him in Detective Didone's presence. 

The thrust of the appellant's argument upon this important 
point was that to prove beyond a reasonable doubt the account 
given by Detective Paul, the Government should have offered 
the confirmatory testimony of Detective Didone, whom it had 
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told the jury panel it would produce (Tr. 207), and in 
default of such testimony must face the adverse implica- 
tions raised by its failure to do so (Tr. 265-269). Simi- 
larly, in connection with the Government's case on capacity, 
the appellant argued that the Government had the advantage 
of all of the psychiatric staff of Saint Elizabeths Hospital, 
but had produced only witnesses of no special qualification 
in the field of narcotic addiction who had little or no 


personal contact with the appellant (Tr. 270). ‘The court 


was asked to instruct the jury, consistently with this 
theory of defense, about the implication and inference 
present when a witness who is identified with one side of 
the controversy is not produced. The court declined to do 
so (Tr. 296-297). 

Following his conviction the appellant moved for a new 
trial based in part upon the failure of the Government to 
call Detective Didone and the psychiatric and psychological 
experts who had actually examined the appellant privately, 
and in part upon the refusal of the court properly to in- 
struct the jury upon the implications of that failure .2o/ 
The court denied the motion .20/ 

The detective and the experts were Government witnesses. 
The prosecution, unlike the appellant, knew what their 
25. April 11, 1963 Transcript, pp. 2-8. 

26. April 11, 1963 Transcript, p. 16. 
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testimony would be. "The rule even in civil cases is that 
if a party has it peculiarly within his power to produce 
witnesses whose testimony would elucidate the transaction, 
the fact that he does not do so creates the presumption 
that the testimony, if produced, would be unfavorable.” 

Graves v. United States, 150 U.S. 118 (1893). 

The inadequacy of the Government's evidence 1s, as a 
matter of law, not a point in favor of the prosecution, but 
instead a point in favor of the defense. If an indigent 
defendant is not to be prejudiced, and the prosecution 
unfairly benefited, the jury must be instructed in this 
matter of law, especially when, as here, the Government's 


case on capacity was a mere insubstantial wraith, and the 


Government's case on possession hung by a single thread 


, and credibility was an issue. 


Gordan v. United States, 112 U.S. App. D.C. 335 299 
ba > 3 


Simpson v. United States . D.C. 
Sumpsgy.; Waites Seasee soe(U5e3)s en 


Opinion of Chief Judge Bazelon, note 4. 
| 


v. Improper Presumptions. 

(See Tr. 326-328, 284-289. ) 

The trial court erred in giving the Government, ‘the 
benefit of inapplicable statutory presumptions wneredy 
possession of narcotics is deemed to constitute prima facie 
proof of guilt, in the absence of any factual allegation 
or showing by the Government which would entitle it to the 
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benefit of these presumptions. The court denied the appel- 
lant's formal request for jury instructions with respect to 


the presumptions arising under the relevant narcotics law, 
and instructed the jury to the contrary (Tr. 285-286, 288). 


The requested instructions were: 


(7) 21 U.S.C. 174, under which the defendant 
stands charged, makes contraband only imported nar- 
cotic drugs, and the Government must prove beyond a 
reasonable doubt that the drugs here in issue were 
imported and were not manufactured domestically. 

No presumption of importation arises from a defen- ~ 
- dant's ome possession of a narcotic drug. 
21 U.S.C. 17: Contra Soe Vick v. United States, 
308 F. 2a 379 (C.A.D.C., 1962); United States v. 
Santore, 290 F. 2a 51 (2a Cir., 1959); Rodelia v. 
United States, 286 F. 2d 306 (9th Cir., 1000). 


(8) | If from the evidence you find as a fact 
_that the defendant had in his possession narcotic 
drugs not in the original stamped package, you may 
not assume from this fact a violation of 26 U.S.C. 
4704 wnless you find from the evidence that he did 
not obtain these drugs from a registered dealer in 
pursuance of a prescription issued for legitimate 
medical uses as provided by law and that he did not 
obtain these drugs from a registered physician or 
other practitioner in the course of his professional 
practice as provided by law. 26 U.S.C. 4704(b). 
Both statutes under which the appellant stands con- 
victed are directed to unlawful commerce in dangerous drugs. 
They have in common an extraordinary proviso of doubtful 
constitutionality whereby proof of mere possession may 
establish the substantive offense, which is not mere pos- 
session. 
Under 21 U.S.C. § 174, the substantive offense is 
facilitating the importation, concealment or sale of any 


illegally imported narcotic drugs, and according to the 
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statute this offense may be shown by proof that the defen- 


dant possessed "the narcotic drug" (not proof that the 
defendant possessed an unimported narcotic drug). “Under 
the terms of the statute, "such possession [of imported 
narcotic drugs] shall be deemed sufficient evidence to 
authorize conviction unless the defendant explains the 
possession to the satisfaction of the jury." By its plain 
terms, the statute does not extend to domestically produced 
narcotic drugs. The statute does not say that a person in 
possession of a domestically produced narcotic drug must 
prove its domestic origin, and the statute should not be 80 
extended by judicial construction. A criminal statute must 
be strictly construed, especially where, as here, grave 
constitutional doubts would be raised by any such extension. 
21 U.S.C. § 174 does not indicate specifically what is 
meant by the obligation it imposes upon the defendant to 
explain the possession to the satisfaction of the jury. 
If this requirement be not held unconstitutionally vague, 
it also must be construed with respect to the object of the 
statute, the apprehension of those who traffic Soamerctatty, 
in narcotic drugs, and not of their victims. Under such a 
construction, for purposes of the statute, possession such 
as is charged against the appellant here would be satisfac- 
torily explained to the jury as a matter of law vy proof 
that the appellant is a narcotics addict, and that the 
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quantity involved was consistent with his own needs, being 
less than his own daily requirement. The non-commercial 
nature of his possession would be explained by these facts 
and by the attendant circumstances of possession. 

26 U.S.C. § 4704 purports to be a revenue measure, 
an@ the substantive offense is tax evasion. Since the 
revenue aspect of the instant case amounts to a small frac- 
tion of a cent, the charged offense would appear to fall 
within the de minims rule. In any event, while the section 
provides that the absence of appropriate tax paid stamps 
from narcotic drugs shall be prima facie evidence of viola- 
tion by the person in whose possession the same may be 
found, it provides exceptions in favor of prescriptions and 
dispensations. The Government did not prove in this case 
that these exceptions were inapplicable to the drugs charged 
against the appellant. Under the rule that one who seeks 
the benefit of a statutory presumption must prove himself to 
fall within the terms of the statute, the Government is 
accordingly not entitled in this case to the benefit of 
the presumption. 

The appellant also contends that the narcotics statutes 
under which he stands convicted are unconstitutional as 
abuses of the Federal revenue laws, invasions of the state 
police powers, and violations of Article V of the Bill of 
Rights, denying him due process and compelling him to bear 


witness against himself. 


Walker v. United States, No. 17,897, D.C. Cir., 


ww November 14, 1963. 
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Finally, the appellant contends that, in the circum- 
stances of this case, unless the conceded fact that the 
appellant is a narcotic drug addict is conclusively deemed 
to be an explanation of possession which precludes the 
statutory presumptions, those presumptions would make it 
a eriminal offense to be afflicted by drug addiction, and 
thus would be unconstitutional under the doctrine of 


Robinson v. California, 370 U.S. 660 (1962). | 
| 


VI. Cruel and Unusual Punishment. 


(See May 17, 1963 Transcript.) 


The sentence imposed upon the appellant is so harsh 


as to exceed constitutional limits, and so unjustified 
as to be a cruel and unusual punishment in ea of 
the Bill of Rights. | 

To hold the appellant a criminal, punishable by a 
minimum sentence of five years, without the possibility 
of probation or parole, on the basis of the evidence ad- 
duced in this case would subject him to severe criminal 
punishment for -being afflicted by a disease. This cannot 
constitutionally be done. If his disease be a public 
menace, it should be dealt with, not as a heinous crime, 
but as a disease, along the lines clearly provided by 
local statute. 


Robinson v. California, 370 U.S. 660 (1962). 
70. Code § 005, et seq. 
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CONCLUSION 


In view of the foregoing, and of this Court's learn- 
ing, industry, and capacity to do justice, the appellant, 
from his jail cell under doom of sentences totaling fifteen 
years without the possibility of probation or parole, hope- 
fully awaits the Government's confession of error, or in 
the alternative, the judgment of this Court. 


Wrath bed 


Wor inbal 

Attorney for Appellant 
1625 K Street, N. nee 
Washington, D. C. 
(Appointed by this ates 


Dated: December 10, 1963 


October 19 


Mr. Oscar Altshuler 
Assistant U.S. Attorney 
U.S. District Court, for 
The District of Columbia 
Washington, D.C. 


Dear Sir: 


I the undersigned have made an examination of the above 


person in accordance with Section 5 (a) Title 1, Public Law 
764-84th Congress. 


The patient is colored, male, 38 years of age and was 
admitted to D.C. General Hospital October 18, 196] as a 
voluntary patient for an examination as a drug user. Patient 
gives a 6 year history of drug addiction. He is a user of 
Heroin. Prior to admission he was taking 12 capsules of 
Heroin q.d. Signs and symptoms of narcotic withdrawal were 
present on admission. Patient was treated with Dolophine 
for narcotic withdrawal. 


However, it would not be in the public interest to 
commit this patient for rehabilitation as a drug user because 
in our opinion this patient is not rehabilitatable because, 
fa} The patient is not sufficiently motivated for| treatment, 
b) The history of addiction is too long, and the; patient is 
a chronic recidivist, (c) The patient has no insight into the 
problems of addiction and (a) The patient has no insight into 
what is required in terms of long term treatment. 


Sincerely yours, 


JFC:waj 


CONSTITUTIONAL AND STATUTORY 
PROVISIONS AND RULES INVOLVED 


CONSTITUTIONAL PROVISIONS INVOLVED 


Article IV of the Bill of Rights: 


The right of the people to be secure in their 
persons, houses, papers, ana effects, against un- 
reasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, 
and particularly describing the place to be searched, 
and the persons or things to be seized. : 


Article V of the Bill of Rights: 


No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury, except in cases arising 
in the land or naval forces, or in the Militia, when 
in actual service in time of War or public danger; 
nor shall any person be subject for the same offence 
to be twice put in jeopardy of life or limb; nor shall 
be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, 

‘or property, without due process of law; nor shall 
private property be taken for public use, without 
just compensation. 


Article VI of the Bill of Rights: 


In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the 
erime shall have been committed, which district shall 
have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; 
to be confronted with the witnesses against him; to 
have compulsory process for obtaining Witnesses in 
his favor, and to have the Assistance of Counsel for 
his defence. 


Article VIII of the Bill of Rights: 


Excessive bail shall not be required, nor exces- 
sive fines imposed, nor cruel and unusual punishments 
inflicted. 
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STATUTORY PROVISIONS INVOLVED 


18 U.S.C. § 1406: 


Whenever in the judgement of a United States 
attorney the testimony of any witness, or the pro- 
duction of books, papers, or other evidence by any 
witness, in any case or proceeding before any grand 
jury or court of the United States involving | any 
violation of-- 


(1) any Be ouses on of part I or part II of 
subchapter A of chapter 39 of the Internal 
Revenue Code of Soak the penalty for which 
is provided in subsection (a) or (b) or 'sec- 
tion 7237 of such Code, 


(2) subsection (c), (h), or (1) of sees 
2 of the Narcotic eS import and Export Act, 
as amended (21 U.S.C., sec. 174), or | 

(3) the Act of July 11, 1941, as amended 
(21 U.S.C., sec. 184a), 


is necessary to the public interest, he, Epon the 
approval of the Attorney General, shall make appli- 
cation to the court that the witness shall be in- 
“structed to testify or produce evidence subject to 
the provisions of this section, and upon order of 

the court such witness shall not be excused from 
testifying or from producing books, papers, or other 
evidence on the ground that the testimony or evidence 
required of him may tend to incriminate him or sub- 
ject him to a penalty or forfeiture. But no such 
witness shall be prosecuted or subjected to any 
penalty or forfeiture for or on account of any trans-= 
action, matter, or thing concerning which he is com- 
pelled after having claimed his privilege against 
self-incrimination, to testify or produce evidence, 
nor shall testimony so compelled be used as evidence 
in any criminal proceeding (except prosecution des- 
cribed in the next sentence) against him in any court. 
No witness shall be exempt under this section from 
prosecution for perjury or contempt committed while 
giving testimony or producing evidence under compul- 
sion as provided in this section. 
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22 U.S.C. § 174%: 


Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, 
contrary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation, 
concealment, or sale of any such narcotic drug after 
being imported or brought in, knowing the same to 
have been imported or brought into the United States 
contrary to'law, or conspires to commit any of such 
acts in violation of the laws of the United States, 

_ shall be imprisoned not less than five or more than 
twenty years and, in addition, may be fined not more 
than ,000. For a second or subs uent offense 
(as determined under section 7237 (c) of the Internal 
Revenue Code of 1954), the offender shali be impris- 
oned not less than ten or more than forty years and, 
in addition, may be fined not more than $58 000. 


Whenever on trial for a violation of this section 
the defendant is shown to have or to have had posses- 
sion of the! narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction 
unless the defendant explains the possession to the 
satisfaction of the jury. 


26 U.S.C. § 4704: 


{a) General requirement. 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate tax- 
paid stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the 
person in whose possession the same may be found. 


(b) Exceptions in case of registered practitioners. 


The provisions of subsection (a) shall not apply-- 
(1) Prescriptions. 


To any person having in his or her possession 
any narcotic drugs or compounds of narcotic drug 
which have been obtained from a registered dealer 


in pursuance of a written or oral prescription 
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referred to in section 4705 (c) (2), issued for 
legitimate medical uses by a physician, dentist, 
veterinary surgeon, or other practitioner regis- 
tered under section 4722; and where the bottle 
or other container in which such narcotic drug 
or compound of a narcotic drug may be put up by 
the dealer upon said prescription bears the name 
and registry number of the druggist, and) name 
and address of the patient, serial number of 
prescription, and name, address, and registry 
number of the person issuing said prescription; 
or 


(2) Dispensations direct to patients. 


To the dispensing, or administration, or giving 
away of narcotic drugs to a patient by a registered 
physician, dentist, veterinary surgeon, or other 
practitioner in the course of his professional 
practice, and where said drugs are dispensed or 
administered to the patient for legitimate medical 
purposes, and the record kept as required by this 
Subpart of the drugs so dispensed, eo nt 

~@istributed, or given away. 


D.C. Code § 24~-301(a): 


Whenever a person is arrested, indicted, charged 

. by information, or is charged in the juvenile court 
of the District of Columbia, for or with an offense 
and, prior to the imposition of sentence or prior to 
the expiration of any period of probation, it shall 
appear to the court from the court's own observations, 
or from prima facie evidence submitted to the! court, 

. that the accused is of unsound mind or is mentally 
incompetent so as to be unable to understand the pro- 
ceedings against him or properly to assist in! his own 
defense, the court may order the accused committed to 
the District of Columbia General Hospital or other 
mental hospital designated by the court, for such 
reasonable period as the court may determine for exam- 
ination and observation and for care and treatment if 
such is necessary by the psychiatric staff of said 
hospital. If, after such examination and observation, 
the superintendent of the hospital, in the case of a 
mental hospital, or the chief psychiatrist of the Dis- 
trict of Columbia General Hospital, in the case of the 
District of Columbia General Hospital, shall report that 
in his opinion the accused is of unsound mind or mental- 
ly incompetent, such report shall be sufficient to 


APPENDIX B (5) 


authorize the court to commit by order the accused 
to a hospital for the mentally i111 unless the accused 
or the Government objects, in which event, the court, 
after hearing without a jury, shall make a judicial 
determination of the competency of the accused to 
stand trial. If the court shall find the accused to 
be then of unsound mind or mentally incompetent to 
stand trial, the court shall order the accused con- 
fined to a hospital for the mentally ill. 


D.C. Code § 24-603(a): 


Whenever the Commissioners have probable cause 
to believe that any person within the District of 
Columbia, other than a person referred to in sub- 
section tv) hereof, is a drug user, they forthwith 
shall order any law enforcement officer of the District 
of Columbia to bring that person before them, to con- 
duct a preliminary examination, and if they find suffi- 
@ient evidence of addiction, as hereinbefore defined, 
they shall cause that person to be placed in an insti- 
tution to be designated by them for an examination by 
physicians pursuant to section 24-605. 


D.C. Code § 24 a): 


Whenever the Commissioners order a patient into 
an institution pursuant to the provisions of section 
24-603, they shall immediately appoint two qualified 
physicians, one of whom shall be a psychiatrist, to 
examine the said patient, and within five days after 
such appointment, each physician shall file with the 
United States Attorney for the District of Columbia, 
a written report of such examination, which shall 
include a statement of his conclusion as to whether 
the patient is a drug user. 


The United States Attorney for the District of 
Columbia shall review the facts and circumstances of 
each case submitted to him and present by petition 
those in which he feels justification exists in the 
public interest to the United States District Court 
for the District of Columbia for determination and 
disposition, or dismiss the patient from custody. 
copy of such petition shall be served on the patient 
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in open court, at which time the court shall set a 
hearing date and advise the patient of his right to 
counsel and his right to demand within five days a 
trial by jury. | 
| 
D.C. Code § 24-608 (in : 

If the court finds the patient to be a drug 
user, it may commit him to a hospital designated by 
the patient or the Commissioners and approved by the 
court, to be confined there for rehabilitation until 
released in accordance with section 24-609. 


D.C. Code § 24-611: 

The patient in any proceedings under sections 
24-601 to 24-611 shall not be deemed a cr. and 
the commitment of any such patient shall not be deemed 
a conviction. 


RULE INVOLVED 


Federal Rules of Criminal Procedure, Rule hile): 


A person aggrieved by an unlawful search and 
seizure may move the district court for the district 
in which the property was seized for the return of 
the property and to suppress for use as evidence any- 
thing so obtained on the ground that (1) the property 
was illegally seized without warrant, or (2) the war- 
rant is insufficient on its face, or (3) the property 
seized is not that described in the warrant, or Th) 
there was not probable cause for believing the exist- 
ence of the grounds on which the warrant was issued, 
or (5) the warrant was illegally executed. The judge 
shall receive evidence on any issue of fact necessary 
to the decision of the motion. If the motion is granted 
the property shall be restored unless otherwise subject 
to lawful detention and it shall not be admi sible in 
evidence at any hearing or trial. The motion to sup- 
press evidence may also be made in the district where 
the trial is to be had. ‘The motion shall be made 
before trial or hearing unless opportunity therefor 
aid not exist or the defendant was not aware of the 
grounds for the motion, but the court in its| discretion 
may entertain the motion at the trial or hearing. 


United States Court of 


for tht District of Columbia Circuit 


BRIEF FOR APPELLEE 


Anited States Court of Appeals 


FOR THB DISTRICT OF COLUMBIA CIRCUIT 
| 
No. 17894 , 
JAMES CASTLE, APPELLANT 
v. | 


Unirep Staves oF Amenica, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRIOT COURT FOR THE 
DISTRICT OF OOLUMBIA 


DAVID C. ACHESON, 
| United States Attorney. 


Assistant United States Attorneys. 


— oh hvoaosvwvo3vcv1OoosSssss0eEeww{w__ooo* 
| 
| 
| 
| 


$e ME a3 
é se See 6% 
| x 3 
= aie Fe 


QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 

(1) Whether a motion to suppress evidence was erroneously 
denied where: 

(a) one of two affidavits upon which a search warrant was 
issued set forth facts establishing probable cause but con- 
cluded with the statement that the affiants believed there was 
“not” contraband secreted on the premises to be searched, where 
the testimony established and the trial court found that the 
word “not” was substituted for the word” “now” as a result of a 
typographical error, and where a second affidavit contained no 
such error? 

(b) the affidavit for issuance of the warrant was signed by 
three persons, but specified with complete clarity which items 
of information were known by each of the affiants? 

(c) in executing the warrant, certain property was seized 
which was not described in the warrant and it was contended 
that the unwarranted seizure of some property required sup- 
pression of items lawfully seized? 

(2) Whether the trial court abused its discretion in ordering 
appellant committed to Saint Elizabeths Hospital for a 
mental examination upon the representation of defense counsel 
that appellant was suffering from a mental disease and that a 
psychiatrist would so testify, and whether it was a violation 
of appellant’s privilege against self-incrimination to allow the 
psychiatrists who examined him to testify regarding his mental 
condition? 

(3) Whether the trial court abused its discretion by refusing 
to allow defense counsel to cross-examine s psychiatrist regard- 
ing views expressed by a lawyer in an appellate brief where 
the psychiatrist indicated that his opinion was based upon 
personal experience rather than his reading of other authorities, 
and where cross-examination from reputable works in the field 
of psychiatry was allowed? 
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(4) Whether the trial committed an abuse of discretion by 
denying a motion for issuance of subpoenas to certain psy- 
chiatrists whose names appeared on a brief filed in this Court, 
where the request was made on the third day of trial, the 
testimony expected from the psychiatrists was merely cumula- 
tive, and other expert witnesses were available if the defense 
had chosen to call them? 

(5) Whether the trial court erred in denying a motion for 
judgment of acquittal by reason of instanity where a psychia- 
trist testified that appellant was a schizoid personality, a psy- 
chologist stated that he was “extremely immature,” and two 
psychiatrists found him to be without mental disorder, and 
where there was substantial disagreement among the experts 
regarding whether or not drug addiction was a mental disorder? 

(6) Whether it was error (a) to deny a “missing-witness” 
instruction upon the basis of the absence of witnesses whose 
testimony would have been cumulative and who were not par- 
ticularly available to either party; (b) to refuse to instruct 
that the irresistible-impulse test is the controlling factor in 
determining mental responsibility; (c) to charge that proof of 
possession of narcotics is sufficient to sustain conviction of a 
violation of 21 U.S.C. § 174? 

(7) Whether imposition of a five-year sentence for offenses 
carrying 2 maximum 60 year penalty constitutes cruel and 
unusual punishment? 


A. Motion to suppress. 
B. Commitment for mental examination. 


The trial court properly denied appellant’s motion to sup- 
press evidence seized pursuant to the execution of a valid 


A. The presence of a typographical error in an affidavit in 
support of the issuance of the warrant does not render 
the warrant invalid. 

B. The warrant was not rendered invalid by virtue of the 
fact that it was based upon a joint affidavit. 

Cc. Seizure of items not described in the warrant does not 


B. Reaking SS SRN RR I 
and allowing the doctors who examined him to testify 
did not constitute a violation of his privilege against 


III. The trial court imposed no improper restrictions upon appel- 
lant’s right to cross-examine an expert witness__.. 

IV. The trial court did not commit an abuse of discretion by 
denying the issuance of subpoenas requested on the third 


¥. In view of the substantial evidence presented from which 
reasonable men might conclude that appellant was men- 
tally responsible for the crimes he committed, the trial 
court properly submitted the issue of responsibility to 
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Argument—Continued 


VI. The court’s charge accurately stated the law applicable to Page 
the issues involved. 17 
A. The significance of possessign of narcotics as proof of 
the offenses charged was adequately explained... 17 
B. Refusal to instruct that adverse inferences might be 
drawn from the absence of certain witnesses was 
appropriate 18 
C. The court accurately and completely. stated) the 
factors to be considered and the test ta be applied 
in determining mental responsibility 19 
VII. The five year sentence imposed upon appellant does not, 
constitute cruel.and unusual punishment. 
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COUNTEESTATEMENT OF THE CASE 


In a two count indictment filed on July 30, 1692, appellant 
was charged with narcotic violations. 26 US.C. § 4704(a); 
21 U.S.C. § 174. Jury trial commenced on March 25, 1963 and 
terminated three days later with a verdict of guilty as charged. 
On May 17, 1968, appellant was sentenced to serve five years 
on Count 2 (21 U.S.C. § 174) and eight to twenty-four months 
on Count 1 (26 U.S.C. § 4704(a), the sentences to run concur- 
rently and to commence at the expiration of the sentence im- 
posed in Criminal Case Number 311-62. 


Pre-trial proceedings 
A, Motion to suppress 
On August 29, 1962, appellant filed a motion to suppress all 
property seized from his home on May 16, 1962. A hearing on 
that motion was held on November 19, 1962: Detective David 
*The transcript of that hearing will be referred to herein as (‘Tr. 


11/19: —). 
(a) 
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Paul of the Metropolitan Police Department testified that he 
and another officer applied for a search warrant for the prem- 
ises at 1219 Sth Street, Northwest, on May 16, 1962. An 
affidavit setting forth the basis for the application was sworn 
to by Detectives Paul and Didone, and by Matron Mary C. 
Graves of the Women’s Bureau. The affidavit stated that 
Paul and Didone had jointly received information from three 
reliable sources that appellant and Andrew Hawkins were sell- 
ing heroin at 1219 Sth Street, Northwest, and that Paul had 
received similar information from a fourth reliable source. All 
of this information, it was averred, was received on May 15, 
1962 and May 16, 1962. The affidavit stated further that 
Matron Graves searched one of the informants on May 16, 
1962, that the informant was found to possess no narcotics or 
money, and that the informant was then given a sum of police 
department funds and driven to the vicinity of appellant’s 
residence in the company of Paul, Didone and Graves. Under 
observation of Matron Graves, the informant went to 1219 8th 
Street and purchased capsules of heroin. The affidavit also 
indicated that Paul and Didone had personal knowledge that 
appellant had carried heroin in the past and that he was a 


eonvieted narcotie violator. The final paragraph of the aff- 
davit stated: 


Because the sources of information have given De- 
tectives Paul and Didone reliable information in the 
past and because of the events of May 16, 1962 along 
with the officers personal knowledge of James Castle 
and Andrew C. Hawkins, the undersigned do believe 
that there is not illicit narcotic drugs being secreted in- 
side of 1219 Sth Street, Northwest by James Castle and 
Andrew C. Hawkins. 


Detective Paul testified that he typed the affidavit and that 
the word “not” in the above paragraph was due to a typo- 
graphical error whereby he substituted a “t” for a “w”—the 
word should have been “now.” (Tr. 11/19: 6-9). 

The United States Commissioner who issued a warrant on 
the basis of the affidavit also testified at the hearing. He stated 
that in issuing the warrant he “took into consideration the 
facts set forth as recited in this affidavit relative to whether 
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or not they constituted probable cause to believe that there 
was presently secreted in the premises contraband,” (Tr. 11/19: 
12), that he considered the final paragraph as a “form sum- 
mary paragraph,” and that he had read the word “not” as 
“now.” (Tr. 11/19: 13). 

The court denied appellant’s motion to suppress? It found 
that “the affidavit specifies with complete clarity which items 
of information were known by each of the affiants,” and re- 
jected the contention that the warrant was invalid merely be- 
cause it was issued on the basis of a joint affidavit.* The court 
also rejected the contention that the word “not” in the affi- 
davit invalidated the warrant: 


This affidavit was made a part of and attached to 
the standard form for an affidavit, which was also filled 
in, signed, and sworn to by the two detectives and 
Matron Graves. This standard affidavit used the word 
“now” in its printed portion (“* * * there is now being 
concealed certain property, namely * * *”). Thus the 
word “not” on the typed affidavit was 3 purely mechan- 
ical mistake in a pro forma, conclusory statement, and 
such mistake did not vitiate the substance of the 
affidavit.‘ 

Appellant also contended that the seizure of cash and miscel- 
laneous papers, not described in the warrant, required the 
suppression of all items seized. His contention was rejected 
as inconsistent with the plain language of Rule 41 (e)* 
B. Commitment for mental examination 
Appellant’s case was set for trial on January 8, 1963.* When 
the case was called, the court was informed that appellant in- 


tended to assert the defense of insanity, that a psychiatrist 
was available to testify in his behalf, that counsel had reason- 


—_ 

* Memorandum, Criminal No. 651-62, filed December 20, 1962. The opin- 
fon is now published in 213 F. Supp. 56 (D.C.D.C. 1963). 

213 F. Supp. at 57. 

4213 F. Supp. at 59. 

6913 F. Supp. at 60-61. 

“The transcript of the proceedings on January &, 1963 will be cited 
bere as (Tr. 1/8: ——)- 


719-S69—64—_-2 


+ 


able grounds to believe that appellant was suffering from a 
mental disease, and that appellant had never undergone an 
examination to determine his competency to stand trial. (Tr. 
1/8: 2-4). The court stated: “IT am certainly not going to try 
a man who may not be competent to stand trial.” (Tr. 1/8: 3). 
Appellant was then committed to Saint Elizabeths Hospital 
for thirty days to be examined with regard to his competency 
to stand trial and his mental condition at the time of the 
alleged criminal offense.’ The commitment was extended for 
another thirty days at the request of the Superintendent of the 
Hospital.* Appellant objected to the commitment. (Tr. 1/8: 
5). On February 20, 1963, the Hospital reported the results 
of its examination to the court. 
The Trial 
A. Evidence relevant to the offenses charged 

On May 18, 1962, at approximately 3:00 p.m., Detective 

David Paul and four other members of the Narcotics Squad 


went to 1219 8th Street, Northwest, to execute a search warrant 
for the premises. (Tr. 2-3). When the officers entered the 


premises, appellant was present. (Tr. 4). While searching a 
dressing table drawer in appellant’s bedroom, Detective Paul 
found eleven capsules of heroin. Appellant stated that the 
capsules contained heroin and that they belonged tohim. (Tr. 
6). Appellant was arrested. (Tr. 10). The capsules seized 
were analyzed and found to contain heroin hydrochloride. (Tr. 
19). 


B. Testimony regarding appellant’s mental condition 


Dr. John Porter Fort, a psychiatrist, testified for the defense. 
He had examined appellant for approximately three hours. 
(Tr.36). He concluded that “the defendant is suffering from a, 
personality disorder which we refer to as schizoid personality, 
in addition to which he shows depressive features.” (Tr. 46). 
The witness believed that appellant used narcotics “as some- 
thing which made him feel okay and without which he feels 
extraordinarily miserable.” (Tr. 47). He found “a distinct 


* Order, Criminal No. 651-€2, filed January 8, 1963. 
* Order, filed February 6, 1963. 
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causal relationship both between his initial mental disorder, 
his development of addiction, and his consequent obtaining of 
narcotic drugs. (Tr. 48). 

* Dr. Alexander Van West, a psychologist, also examined ap- 
pellant. He found that appellant “was of dull normal or bor- 
derline intelligence,” that he showed no signs of “overt psy- 
chosis,” that he was “more or less inadequate in terms of his 
ability to tolerate frustration,” and that he was “extremely 
immature.” (Tr. 93-94). 

Dr. Mauris M. Platkin, a staff phychiatrist at Saint Eliza- 
beths Hospital, was called as a witness by the Government. 
Based upon his examination of appellant and upon other infor- 
mation available to him, he concluded that appellant showed 
no indication of any mental illness or defect. (Tr. 102-05). 
Appellant did not demonstrate the symptoms of one suffering 
from a schizoid personality. (Tr. 107). The witness stated 
that drug addiction is not always symptomatic of mental dis- 
order and he explained the basis for that opinion. (Tr. 109-11, 
119)” 

Dr. David J. Owens, Clinical Director of the Maaamum 
Security Ward, was also called asa Government witness. Asked 
his opinion regarding the significance of narcotic addiction, 
he stated that addiction “may be a symptom of a mental dis- 
order, but just because an individual is on narcotics, does not 
necessarily mean that he is suffering from a mental illness in my 
opinion.” (Tr. 171). Dr. Owens stated that he had seen 
many addicts in eight years at Saint Elizabeths Hospital who 
were not mentally ill. (Tr.172). Although Dr. Owens did not 
indicate that his opinion was based upon authoritative works he 
had read, he was cross-examined extensively upon the basis 
of opinions expressed in such works. (Tr. 175-180, 188-89). 
The court, however, would not allow the witness to be examined 
regarding his opinion of views expressed in an appellate brief 
filed in thisCourt. (Tr.182). Nor would the trial court allow 
the witness to state whether an addict who takes narcotics “can 
be regarded as responsible for his conduct.” (Tr. 185). 

*The witness was cross-examined on the basis of views expressed in an 
authoritative scientific work. (Tr. 120). He disagreed with the view ex- 
pressed in the text. 


2°The court suggested that the question be rephrased since it posed the 
ultimate jury question. (Tr. 185-86). 
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Dr. Dorothy S. Dobbs, a staff psychiatrist at Saint Elizabeths 
Hospital, examined appellant and found him to be “without 
mental disorder” (Tr. 193). She also expressed the opinion 
that narcotics addiction is not a mental illness. (Tr. 194, 199). 
Her opinion was based upon personal experience with addicts. 
(Tr. 195-96). 

At the conclusion of the Government’s rebuttal, defense 
counsel requested the court to subpoena those men who had 
signed, as amici curiae, a brief filed in this Court. (Tr. 209). 
The request was denied. (Tr. 213). 


C. Instructions 


The court instructed the jury on the crimes for which appel- 
lant was indicted, their elements, and the significance of posses- 
sion of narcotics as proof of the crimes charged. (Tr. 284-88). 
The jury was told that proof of possession of the heroin was 
sufficient to authorize conviction under Count 2 of the indict- 
ment. (Tr. 28S). In charging on the defense of insanity, the 
court advised that a mental disease or defect “includes any 
abnormal condition of the mind which substantially affects 
mental or emotional processes and substantially impairs be- 
havior controls.” (Tr. 291). The jury was instructed that it 
might consider the defendant’s capacity to control his conduct, 
whether he was a free agent who could choose between right, 
and wrong, and whether his mental condition substantially dis- 
abled him “from being able to control his conduct, so as to re- 
frain from doing” the act charged. (Tr. 293-94). The court 
further charged that none of these considerations was con- 
trolling, but that they were merely guides to determine 
whether “the act was a product of a mental disease or defect.” 
(Tr. 294). At the conclusion of the court’s charge, defense 
eounsel asked for a “missing-witness” instruction. His request 
was denied. (Tr. 296-97). 


STATUTE AND RULE INVOLVED 


Title 21 US.C., Section 174 provides as follows: 
Whoever fraudulently or knowingly imports or brings 
any narcotic drug into the United States or any territary 
under its control or jurisdiction, contrary to law, or 
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receives, conceals, buys, sells, or in any manner facili- 
tates the transportation, concealment, or sale of any 
such narcotic drug after being imported or brought in, 
knowing the same to have been imported or brought into 
the United States contrary to law, or conspires to com- 
mit any of such acts in violation of the laws of the 
United States, shall be imprisoned not less than five or 
more than twenty years and, in addition, may be fined 
not more than $20,000. For a second or subsequent of- 
fense (as determined under section 7237(c) of the In- 
ternal Revenue Code of 1954), the offender shall be 
imprisoned not less than ten or more than forty years 
and, in addition, may be fined not more than $20,000. 

Whenever on trial for a violation of this section the 
defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction of 
the jury. 

Title 26 U.S.C., Section 4704(a) provides as follows: 

General requirement. It shall be unlawful for any 
person to purchase, sell, dispense, or distribute narcotic 
drugs except in the original stamped package; and the 
absence of appropriate taxpaid stamps from narcotic 
drugs shall be prima facie evidence of a violation of this 
subsection by the person in whose possession the same 
may be found. 

Title 26 U.S.C., Section 7237(a) provides as follows: 

(a) Where no specific penalty is otherwise provided: 
Whoever commits an offense, or conspires to commit an 
offense, described in part I or part II of subchapter A of 
chapter 39 for which no specific penalty is otherwise 
provided, shall be imprisoned not less than 2 or more 
than 10 years and, in addition, may be fined not more 
than $20,000. For a second offense, the offender shall 
be imprisoned not less than 5 or more than 20 years and, 
in addition, may be fined not more than $20,000. For 
a third or subsequent offense, the offender shall be im- 
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prisoned not less than 10 or more than 40 years and, in 
addition, may be fined not more than $20,000. 
Title 24, District of Columbia Code, Section 301(a) provides 
in pertinent part: 

(a) Whenever a person is arrested, indicted, charged 
by information, or is charged in the juvenile court of 
the District of Columbia, for or with an offense and, 
prior to the imposition of sentence or prior to the ex- 
piration of any period of probation, it shall appear to the 
court from the court’s own observations, or from prima 
facie evidence submitted to the court, that the accused 
is of unsound mind or is mentally incompetent so as to 
be unable to understand the proceedings against him or 
properly to assist in his own defense, the court may order 
the accused committed to the District of Columbia Gen- 
eral Hospital or other mental hospital designated by the 
court, for such reasonable period as the court may de- 
termine for examination and observation and for care 
and treatment if such is necessary by the psychiatrist 
staff of said hospital. 

Rule 17(b) of the Federal Rules of Criminal Procedure pro- 
vides as follows: 

(b) Indigent Defendants. The court or judge there- 
of may order at any time that a subpoena be issued upon 
motion or request of an indigent defendant. The mo- 
tion or request shall be supported by affidavit in which 
the defendant shall state the name and address of each 
witness and the testimony which he is expected by the 
defendant to give if subpoenaed, and shall show that the 
evidence of the witness is material to the defense, that 
the defendant cannot safely go to trial without the wit- 
ness and that the defendant does not have sufficient 
means and is actually unable to pay the fees of the wit- 
ness. If the court or judge orders the subpoena to be 
issued the costs incurred by the process and the fees of 
the witness so subpoenzed shall be paid in the same man- 
ner in which similar costs and fees are paid in case of a 
witness subpoenaed in behalf of the government. 
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SUMMARY OF ARGUMENT 
I 


A warrant authorizing a search of appellant’s residence was 
issued upon the basis of an affidavit which set forth facts more 
than adequate to establish probable cause. A typographical 
error appeared in the conclusion of the affidavit which was 
patently inconsistent with the facts set forth. In a second 
affidavit, the error was absent. In these circumstances, the 
trial court properly found that the typographical error in the 
first affidavit did not invalidate the warrant. 

The affidavit was signed by three persons. It specified with 
complete clarity the items of information which were known 
by each affiant. There is no defect in a warrant issued upon the 
basis of such an affidavit. 

The fact that certain items were seized which were not 
described in the warrant does not require exclusion of property 
which was described. Only the property described in the war- 
rant was introduced into evidence. Appellant was not preju- 
diced by the seizure of other property. 


it 


Upon s representation by defense counsel that there was 
reason to believe that appellant was suffering from a mental 
disease, the trial court ordered appellant committed to Saint 
Elizabeths Hospital to undergo a mental examination. In 
taking this action, the trial court properly exercised its stat- 
utory authority. Allowing the psychiatrists who examined 
appellant to testify regarding his mental condition did not 
constitute an invasion of appellant’s privilege against self- 
incrimination. That privilege protects only against testi- 
monial disclosures. No such disclosures were compelled. 


m 


The trial court did not err in refusing to allow cross-exami- 
nation of a psychiatrist based upon an appellate brief written 
by alawyer. The brief did not purport to be a reputable word 
in the field of psychiatry. It provided no basis for challenging 
or testing the validity of the opinions expressed by the 
psychiatrist. 
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IV 
The trial court did not commit an abuse of discretion by 
refusing a request for issuance of subpoenas to certain psychi- 
atrists whose names appeared on a brief filed in this Court. 
The request was not made until the third day of trial. The 
testimony to be given by the psychiatrists was merely cumu- 
lative. Other witnesses were available to testify in the appel- 
lant’s behalf. In these circumstances, the court properly 
exercised its discretion in denying the defense request. 
Vv 
Conflicting evidence was presented regarding appellant’s 
mental condition and the connection between that condition 
and the offenses charged. Two psychiatrists found appellant 
to be without mental disorder. Upon this evidence, the issue 
of mental responsibility was properly submitted to the jury. 
VI 
The court’s charge to the jury was correct in all respects. 
It accurately informed the jury that proof of possession of 
narcotics was sufficient to sustain a conviction for violation 


of 21 US.C. § 174 ,and that no single factor was controlling in 
determining the issue of mental responsibility. The court’s 
refusal to grant a “missing-witness” instruction was fully jus- 
tified where the absent witnesses were equally available to 
both parties and where their testimony would have been 
merely cumulative. 


vil 


The imposition of a five-year sentence, one-twelfth of the 
maximum allowed by law, does not constitute cruel and unu- 
sual punishment. 

ARGUMENT 
L The trial court properly denied appellant’s motion to sup- 
press evidence seized pursuant to the execution of a valid 

search warrant. (See Tr. 11/9: 6-9) 

A. The presence of a typographical error in an affidavit in support of the 
issuance of the warrant dees not render the warrant invalid. 

Application for the issuance of a search warrant in the in- 
stant case was supported by two affidavits. In a typed aff- 


1 


dayit, which set forth facts which admittedly established 
probable cause, the final paragraph stated that “the under- 
signed do believe that there is not (sic) illicit narcotic drugs 
being secreted” inside the premises to be searched. A printed 
affidavit, sworn to by the same affiants whose names appeared 
on the typed form, stated that “there is now being concealed 
certain property” inside the same premises. Undisputed tes- 
timony established that the word “not” was substituted for 
the word “now” in the first affidavit as a result of a typograph- 
ical error committed by an inexperienced typist. (Tr. 11/9: 
6-9). Based upon this testimony and upon the fact that the 
entire import of the first affidavit demonstrated probable 
cause to believe that contraband was being secreted within 
the premises to be searched, the court concluded that “the 
word ‘not? on the typed affidavit was a purely mechanical mis- 
take in a pro forma, conclusory statement, and such mistake 
did not vitiate the substance of the affidavit.” United States 
v. Castle, 213 F. Supp. 56, 59 (D.C.D.C. 1963). Appellant’s 
attack upon that conclusion is without foundation in law of 
logic. See Gregory v. United States, 237 F. 2d 727 (5th Cir. 
1956) (warrant for search of person held to authorize search 


of premises where import of entire affidavit indicated that its 
purpose was to obtain a warrant for a search of the premises). 


B. The warrant was not rendered invalid by virtue of the fact that it was 
based upon a joint affidavit. 

Relying upon Masiello v. United States, 113 U.S. App. DC. 
32, 304 F. 2d 399 (1962), appellant contends that the warrant 
authorizing a search of his residence was invalid because based 
upon a joint affidavit. The authority cited provides adequate 
basis for rejection of this contention. The affidavit in the 
instant case plainly demonstrates the information attributable 
to each affiant. 213 F. Supp. at 58-59 (entire affidavit 
printed). It avers that Detective Paul personally received in- 
formation from four reliable sources that appellant was selling 
heroin from his home, that such a sale was made on the date 
the affidavit was prepared, and that Paul knew appellant had 
carried heroin in the past. Thus, the affidavit of Paul alone 


would have been sufficient to establish probable cause, and it 
is possible to identify the information to which he swore. The 
trial court specifically found that “the affidavit specifies with 
complete clarity which items of information were known by 
each of the affiants.”” 213 F. Supp. at 57. In such circum- 
stances, “the defect in the affidavit [if any] does not warrant 
reversal.” Masiello v. United States, supra, 113 US. App. D.C. 
at 36. 


G Seizure of items not described in the warrant does not require suppres- 
sion of items described. 

In addition to seizing narcotics and narcotic paraphernalia, 
the officers executing the search warrant took $157.00 in cash 
and certain “miscellaneous papers.” These items were not in- 
troduced into evidence. Appellant contends, however, that 
the seizure of items not described in the warrant invalidates 
the entire search and requires suppression of all items seized. 
(Br. 46-47). The contention is not supported by any relevant 
authority. While the argument has never been specifically 
rejected, those cases which have dealt with seizure of property 
not described in a warrant have considered only the admissi- 
bility of the undescribed property; it has never been suggested 
that unwarranted seizure of some items would require the ex- 
clusion of property lawfully seized. See e.g., Marron v. United 
States, 275 US. 192 (1927); Palmer v. United States, 92 US. 
App. D.C. 103, 203 F. 2d 66 (1953). Furthermore, the plain 
language of Rule 41(e), Fed. R. Crim. P., indicates that an il- 
legal seizure of one item does not contaminate the legal seizure 
of others. The Rule provides that if “the property seized is not 
that described in the warrant,” then “the property shall be 
restored unless otherwise subject to lawful detention and t 
shall not be admissible in evidence at any hearing or trial.” 
Rule 41(e), Fed. R. Crim. P. (Emphasis added). Such lan- 
guage requires exclusion only of those items not described in 
the warrant. Since those items were not introduced, appellant 
has no basis for complaint. 
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II. The trial court properly ordered appellant committed to 
Saint Elizabeths Hospital for a pretrial mental examina- 
tion. (See Tr. 1/8: 2-4) 


A. In ordering the examination, the court properly exertised its statutory 
discretion. 

Upon being advised that there were reasonable grounds to 
believe that appellant was suffering from a mental disorder 
and that a psychiatrist was prepared to so testify, the court 
ordered appellant committed to Saint Elizabeths Hospital to 
undergo a complete mental examination. (Tr. 1/8: 2-4). 
The court’s authority to order such an examination upon 
“prima facie evidence * * * that the accused is of unsound 
mind” is specifically conferred by statute. 24 D.C. Code §301 
(a) (1961). Exercise of that discretion is entrusted to the 
sound discretion of the trial court. Wheeler v. United States, 
82 U.S. App. D.C. 363, 165 F. 2d 225, cert. denied, 333 U.S. 829 
(1947). Appellant can hardly contend that the trial court 
abused its discretion in ordering an examination upon evidence 
which he asserts is so overwhelming that it required judgment 
of acquittal by reason of insanity. Nor does he have any rea- 
son to complain of the fact that the Government requested that, 
he be examined. In making this request, the Government was 
doing nothing more than following the specific mandate of this 
Court. See Winn v. United States, 106 U.S. App. D.C. 133, 
270 F. 2d 326 (1959). 


B. Requiring appellant to submit to a mental examination and allowing 
the doctors who examined him to testify did not constitute a violation 
of his privilege against self-incrimination. 


Appellant’s assertion that he was compelled to give evidence 
against himself by being committed for a mental examination 
has been rejected by every court in the United States which 
has had occasion to consider the question." It is predicated 


“Eg., Hughes v. United States, U8 U.S. App. D.C. 127, 306 F. 24 287 
(1962) ; Fouquette v. Bernard, 198 F. 2d 860 (9th Cir. 1&2), cert. denied. 
345 U.S. 912 (1958) : Ingles v. People, 92 Calo, 518, 22 P. 2d 1109 (1983); 
Noelke v. State, 214 Ind. 427, 15 N.E. 2d 950 (1988); People v. Purtong, 
187 N.Y, 198, 79 N.E. 978 (1907) ; Commonwealth v. Statti, 166 Pa, Super 
STZ, 73 A. 2d GSS (1950) ; State v. Myers, 220 S.C. 300, 67 SE. 2a 506 (1951) ; 
State v. Riggle, 76 Wyo. 1, 208 P. 2d 349 (1958). 
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upon a misconception regarding the nature and purpose of the 
privilege against self-incrimination. 
The history of the privilege—especially the spirit of 
the struggle by which its establishment came about— 
suggests that the privilege is limited to testimonial dis- 
closures. It was directed at the employment of legal 
process to extract from the person’s own lips an admis- 
sion of guilt, which would thus take the place of other 
evidence.* 
The commitment here did not result in the extraction of ad- 
missions from appellant’s lips. Any such admissions would 
have been inadmissible. There is no indication that appellant 
was uncooperative with hospital officials or that he was com- 
pelled to submit to any tests over his objection. To employ 
the privilege as a means of preventing the court from obtaining 
an adequate appraisal of the accused’s mental condition would 
constitute a perversion of the privilege never contemplated by 
its creators and never yet condoned by those charged with its 

i This Court has repeatedly upheld the admission 
of testimony of a psychiatrist regarding his examination of the 
accused. E.g., Hughes v. United States, supra; Taylor v. 
United States, 95 US. App. D.C. 373, 222 F. 2d 398 (1955). By 
allowing staff psychiatrists from Saint Elizabeths Hospital to 
testify in the instant case, the trial court prudently chose not to 
ignore such compelling judicial precendent. 


IIL. The trial court imposed no improper restrictions upon 
appellant’s right to cross-examine an expert witness. (See 
Tr. 172, 175-80, 1882, 185, 186, 188-89) 


Appellant complains because he was not allowed to cross- 
examine a psychiatrist regarding the views set forth in a brief 
filed in this Court in the case of Horton v. United States, —— 
US. App. D.C. —, 317 F. 2d 595 (1963). (Br. 182). The 
trial court’s ruling on this question was entirely proper. An 
expert witness who bases his opinion to a significant degree 
upon his reading of authoritative works may be cross-examined 

* Wiomonz, Evivexcr § 2263 (McNaughton Ed. 1961) ; see also McFarlané 


¥. United States, 80 U.S. App. D.C. 196, 150 F. 24 593, cert. denied, 326 U.8. 
788 (1945). 


15 


regarding his opinion by reference to other “reputable works in 
his field.” Dolcin Corp. v. F.T.C., 94 US. App. D.C. 247, 252, 
219 F. 2d 742 (1954), cert. denied, 348 U.S. 981 (1955). Despite 
the fact that the psychiatrist in question indicated that his 
opinion was based upon his own professional experience (Tr. 
172) and that he gave no indication that he was relying upon 
other authorities, the trial court allowed cross-examination with 
reference to reputable works in the field of psychiatry. (Tr. 
175-80, 188-89). The court refused, however, to allow cross- 
examination based upon an appellate brief written by a lawyer 
and signed by certain psychiatrists. (Tr. 182). 

That the trial court has discretion to determine what con- 
stitutes a reputable work has been recognized. Dolcin Corp. v. 
F.T.C., supra; Reilly v. Pinkus, 338 U.S. 269, 275 (1949); 
Davis v. United States, 165 U.S. 378, 377 (1897). The court in 
the instant case did not abuse that discretion by refusing to per- 
mit cross-examination based upon an adversary brief written 
by a lawyer and submitted in a case then pending before this 
Court—a brief which did not purport to be an authoritative 
work in the field of psychiatry. 

Nor did the court abuse its discretionary authority to limit 
the scope of cross-examination by refusing to allow the follow- 
ing question to be answered by a psychiatrist: “Do you believe 
that an addict possessing drugs to satisfy an irresistable psychic 
impulse, take narcotics, can be regarded as responsible for his 
conduct?” (Tr. 185). The court suggested that the question 
be rephrased since the question of “responsibility” was the 
ultimate question to be answered by the jury (Tr. 186). 
Having failed to follow the court’s proper advice, appellant 
eannot be heard to complain. 


IV. The trial court did not commit an abuse of discretion by 
denying the issuance of subpoenas requested on the third 
day of trial. (See Tr. 104, 122-30; 168-69; 209, 213) 


A motion for the issuance of subpoenas under Rule 17(b), 
Fed. R. Crim. P., is addressed to the sound discretion of the 
trial court. E.g., United States v. Zuideveld, 316 F. 2d 873 
(7th Cir. 1963). In the instant case, the court was asked to 
exercise its discretion by subpoenaing certain psychiatrists 
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whose names appeared as amici curiae on a brief filed in this 
Court. (Tr. 209). The request was denied. (Tr. 218). 
That the denial does not constitute an abuse of discretion is 
demonstrated by consideration of all factors relevant to the is- 
sue. (1) The request was untimely—a factor which must be 
considered in evaluating the propriety of the court’s ruling. 
See United States v. Paccione, 224 F. 2d 801 (2d Cir.), cert. de- 
nied, 350 U.S. 896 (1955) (denial of motion for subpoenas on 
morning of trial upheld). (2) The witnesses whose presence 
was requested reportedly would have given testimony cumula- 
tive to that already given by one psychiatrist. See Flanagan 
v. United States, 308 F. 2d $41 (5th Cir. 1962), cert. denied, 
374. US. 838 (1963) (no abuse of discretion to refuse to sub- 
poena witnesses whose testimony would be merely cumulative) ; 
see also Feguer v. United States, 302 F. 2d 214 (8th Cir. 1962) 
(failure to call additional psychiatrists at request of accused 
not error where their testimony would be cumulative). 
(3) Other expert witnesses were available to appellant if he 
had chosen to call them. (Tr. 168-69). He chose not to call 
members of the staff at Saint Elizabeths Hospital, without 
regard to whether their testimony would be favorable.” 
(4) None of the persons whose presence was requested had 
ever examined appellant. Their testimony would have been 
of minimal probative value. 

The trial court must be entrusted with discretion to prevent 
abuses of its subpoena power. To allow that power to hang 
as a threat over every expert who chooses to publish his views 
in a written document would seriously jeopardize the security 
of the professional community. If the court must allow appel- 
lant to bring experts into court to express general views favor- 
able to his defense, every other addicted defendant would be 
entitled to the same privilege. The results would be intoler- 
able. The wealthy defendant cannot subpoena at will, with- 
out notice, and without consideration to the burden his action 
might impose. There is no need to confer such authority upon 
an indigent defendant. 


One of the psychiatrists present at the staff conference when appellant 
was examined was Dr. Glen Legler (Tr. 104). Dr. Legler has previously 
expressed views very favorable to appellant's defense at trial. See Jackson 
v. United States, D.C. Cir. No. 18,144 (Tr. 122-30). 
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V. In view of the substantial evidence presented from which 
reasonable men might conclude that appellant was men- 
tally responsible for the crimes he committed, the trial court 
properly submitted the issue of responsibility to the jury. 
(See Tr. 46, 54-55; 93-94; 102-05; 119, 171, 193, 194, 199) 


Five expert witnesses testified in the instant case. One ex- 
pressed the opinion that appellant had a “schizoid personality” 
with “depressive features.” (Tr.46). Another suggested that 
he was “extremely immature,” and that he was “more or less 
inadequate in terms of his ability to tolerate frustration.” (Tr. 
93-94). Two psychiatrists found that he manifested no symp- 
toms of any mental disorder. (Tr. 102-05, 193). The fifth 
expert had not personally examined appellant. One expert 
expressed the view that narcotic addiction is a mental disease 
(Tr. 54-55); three expressed the view that it wasn’t (Tr. 119, 
171, 194, 199) ; another expressed no view on the subject. Thus, 
a jury issue was presented on the issue of mental responsibility. 
McDonald v. United States, 114 US. App. D.C. 120, 312 F. 
2d 847 (1962) ; Barkley v. United States, D.C. Cir. No. 17,206, 
decided June 13, 1963. As in Horton v. United States, supra: 
“The claim of narcotics addiction as a mental illness was ap- 


pellant’s defense. On this issue the testimony was in conflict 
and was, therefore, properly submitted to the jury.” 317 F. 2d 
at 596. 


VI. The court’s charge accurately stated the law applicable 

to the issues involved. (See Tr. 2-10; 284-88; 293-94) 

A. The significance of possession of narcotics as proof of the offenses 
charged was adequately explained. 

The jury was instructed chat proof of possession of narcot- 
ics was sufficient to sustain conviction under Count 2 of the 
indictment and that possession and the absence of stamps 
might establish guilt of the charge in Count 1. (Tr. 284-88). 
Such an instruction is specifically authorized by the plain lan- 
guage of the statutes defining the offenses charged. 21 U.S.C. 
§174; 26 U.S.C. 4704(a). The propriety of instructions 
phrased in such language has been consistently recognized by 
the Supreme Court and by this Court. F.g., Harris v. United 
States, 359 U.S. 19 (1959); Woolridge v. United States, 97 
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US. App. D.C. 67, 228 F. 2a 38 (1955), cert. denied, 351 US. 
989 (1956). The Supreme Court has explicitly held that 21 
US.C. $174 “authorizes a conviction when the Government 
has proved that the accused possessed narcotics, unless the 
accused explains or justifies such possession.” Roviaro v. 
United States, 353 US. 53, 63 (1957). The contention that 
the presumptions created by the statutes here involved are un- 
constitutional has been rejected by this Court as frivolous, 
Vick v. United States, 113 US. App. D.C. 12, 304 F. 2d 379 
(1962), and has been consistently rejected by the Supreme 
Court. E.g., Casey V- United States, 276 US. 413, 418 (1928) ; 
Yee Hem v. United States, 268 US. 178, 185 (1925).** 


F Refusal to instruct that adverse inferences might be drawn from the 
absence of certain witnesses was appropriate. 

Appellant contends that the jury should have been informed 
that the Government’s failure to call Detective Didone gives 
rise to an inference that Didone’s testimony would have been 
unfavorable to the Government. No such instruction was re- 
quired. Didone’s testimony would merely have been cumu- 
lative to that offered by Detective Paul. (Tr. 2-10). That 


“selectivity may be used to avoid offering evidence which 
would be cumulative” has been recognized by this Court. 
Richards v. United States, 107 US. App. D.C. 197, 200, 275 
F. 2d 655, 658, cert. denied, 363 US. 815 (1960). Exercise of 
the right of selection does not give rise to an inference un- 
favorable to the party exercising that right. 


that his addiction must be deemed an adequate 
narcotics. Otherwise, he contends, the 

under the doctrine of Robinson v. Cal- 

substantial defects in this 


the Supreme Court expressly recognized 

the exercise of its police power, to regulate the administration, sale, pre- 
scription, and use of dangerous and habit-forming drugs,” and suggested 
that that right was “too firmly established to be successfully. called in 
question.” 370 U.S. at C64. 
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Appellant also asserts that the Government should have been 
penalized for its failure to call more than three members of 
the staff at Saint Elizabeths Hospital. (Br. 52). This asser- 
tion is patently frivolous. Apart from the fact that testimony 
of additional psychiatrists would have been cumulative, the 
staff psychiatrists were equally available to the appellant. No 
adverse inferences should be drawn against the Government in 
such circumstances. See Richards v. United States, supra; 
Trent v. United States, 109 U.S. App. D.C. 152, 284 F. 2d 286 
(1960), cert. denied, 365 U.S. 889 (1961). 


C. The court accurately and completely stated the factors to be considered 
and the test to be applied in determining mental responsibility. 

The jury was instructed that a mental disease or defect 
“fncludes any abnormal condition of the mind which substan- 
tially affects mental or emotional processes and substantially 
impairs behavior controls.” This statement of the test for 
mental responsibility was entirely accurate. McDonald v. 
United States, 114 U.S. App. D.C. 120, 312 F. 2d 847 (1962). 
The court informed the jury that, in applying this test, it 
might consider the defendant’s capacity to control his conduct, 
whether he was a free agent who could choose between right 
and wrong, and whether his mental condition substantially 
disabled him “from being able to control his conduct so as to 
refrain from doing the act charged.” (Tr. 293-94). Thecourt 
further charged that none of these factors was controlling, but 
that they were merely guides to enable the jury to determine 
whether “the act was a product of mental disease or defect.” 
(Tr. 294). A more accurate statement of the test for responsi- 
bility established by this Court could hardly be devised. See 
Hawkins v. United States, 114 U.S. App. D.C. 44, 310 F. 2d 
849 (1962); Campbell v. United States, 118 US. App. D.C. 
260, 307 F. 2d 597 (1962). 

Appellant complains because the jury was not informed that 
the irresistible-impulse test was controlling. (Br. 37). To 
have so informed the jury would have been a plain violation of 
this Court’s decision in Misenheimer v. United States, 106 U.S. 
App, D.C. 220, 271 F. 2d 486 (1959), cert. denied, 361 U.S. 971 
(1960), holding that whether the act was committed by reason 
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of irresistible impulse was only one factor to consider in deter- 
mining the ultimate issue of whether the act was a product 
of mental disease or defect. See also McDonald v. United 
States, supra. Appellant’s instruction on “pharmacological 
duress” was properly denied. The concept of “pharmacologi- 
cal duress” as a basis for relief from criminal responsibility is 
unknown to the law. In essence, the concept is predicated on 
the assumption that narcotic addiction is a mental disease as 
a matter of law. This Court has rejected that assumption. 
Horton v. United States, supra. The trial court did not err in 
following such persuasive precedent. 


VIL. The 5-year sentence imposed upon appellant does not 
constitute cruel and unusual punishment. 


As a second offender, appellant was subject to imprisonment 
for a maximum period of sixty years for the offenses he com- 
mitted. 21 U.S.C. $174; 26 U.S.C. § 7237. He was sentenced 
to serve only five years. His contention that this constitutes 
cruel and unusual punishment for violation of the narcotic stat- 
utes has been universally rejected. See, e.g., Gore v. United 
States, 100 US. App. D.C. 315, 244 F. 2d 763, affirmed, 357 US. 


386 (1958); McMurray v. United States, 298 F. 2d 619 (10th 
Cir. 1961), cert. denied, 369 U.S. 860 (1962) (40 year sentence 
upheld); Halprin v. United States, 295 F. 2d 458 (9th Cir. 
1961) (10 year sentence) ; Smith v. United States, 273 F. 2d 462 
(10th Cir. 1959), cert. denied, 363 U.S. 846 (1960) (consecutive 
sentences totalling 52 years upheld) ; Oliver v. United States, 
290 F. 2d 255 (Sth Cir. 1961), cert. denied, 368 U.S. 850 (1962) ; 
United States v. Buia, 236 F. 2d 548 (2d Cir. 1956). If the 
prescribed penalty appears too harsh, “the remedy must be by 
act of Congress, not by judicial legislation under the guise of 
construction.” Blockburger v. United States, 284 U.S. 299, 305 
(1932). 

The case of Robinson v. California, supra, relied upon by 
appellant as authority for the proposition that his punishment 
constitutes cruel and unusual punishment, effectively refutes 
that proposition. While the Court in Robinson condemned a 
statute which imposed a penalty upon a condition rather than 
an act, the Court made it clear that it did not intend to com- 
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promise the right of the State to prosecute addicts accused of 
crime—including crimes involving the importation, purchase, 
use, sale, and concealment of narcotics. 370 US. at 664, 666- 
68. Thus, the Robinson decision supports the constitutional 
validity of the penalty imposed upon appellant. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court should be affirmed. 
Davin C. AcHESON, 
United States Attorney. 


Gerratp A. MESSERMAN, 
Assistant United States Attorneys. 
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